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President's Message 


In line with the policy of the Federation to cooperate with the insur- 
ance industry and to take a leading part in fighting the efforts and ac- 
complishments of groups who are dedicated to changing the law and 
the thinking of the courts in order to make casualty insurance companies 
pay more and more without regard to liability, the President has requested 
that both the Ways and Means Committee and the Research and Develop- 
ment Committee work towards developing a plan of positive action to be 
taken by defense lawyers in every state in the Union. 

Each year the Mississippi Law Institute, sponsored by the University 
of Mississippi Law School and the Junior Bar Association, conducts a 
two day lecture course in Jackson for the benefit of all of the lawyers of 
this state. This winter the entire two day session was devoted to lectures 
by some of the outstanding NACCA attorneys. In this brief message I 
cannot begin to convey how thorough and effective these demonstrations 
and lectures were in further educating a large convention hall full of 
lawyers on how to get deeper into the pockets of insurance companies. I 
realize that I am not telling the membership of the Federation anything 
new, but I feel that we need to be reminded of what is happening to us. 
You are aware of the fact that similar courses are being conducted in 
every section of the country. 

While the Federation of Insurance Counsel can boast of the most 
outstanding company lawyers and trial lawyers in the world, we are not 
so good that we cannot improve our proficiency and our methods. I am 
confident that the two committees which are working on this problem 
can develop a plan of action for insurance and defense lawyers to be 
carried into effect at a grass roots level in every state. It is my hope that 
these committees will have at least a preliminary report for the midwinter 
meeting and that all members of the Federation will devote some thought 
to this effort and make suggestions to the chairmen of these committees. 


Plans are going forward for the finest mid-winter meeting ever held 
by the Federation. The meeting will begin at the Americana Hotel in 
Miami Beach on Friday, February 20. A special plane of one of the 
major air lines will take the group to the Habana Hilton Hotel in Havana 
on Sunday, February 22, where the business of the Federation will be 
concluded on Monday. 

The Americana Hotel is a fabulous hostelry near the northern end 
of the Miami Beach hotel strip along Collins Avenue. Its architecture 
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and furnishings are dedicated to the art and culture of the twenty-one 
nations of the Western Hemisphere. Individual rooms are exquisitely 
furnished in modern decor, many of them overlooking the ocean and the 
courtyard containing an outdoor pool and a newly completed indoor 
heated pool with walls of jalousied glass for temperature control. A 
covered walkway connects the hotel with the pool, so even in the coolest 
weather guests can enjoy comfortable swimming conditions. All guest 
accommodations are outside rooms, larger than the usual hotel rooms in 
Miami Beach, each featuring a dressing room with twin lavinettes, a 
powder room and bathroom divided by a sliding panel, and a large walk- 
in closet. 

The Americana is truly a self-contained entertainment unit to satisfy 
the desires of the most fastidious guests. You are certain to enjoy your 
memorable visit there, even if you do not participate in the remaining 
portion of our meeting at the Habana Hilton in Cuba. You will receive 
more detailed information on reservations and rates from our Secretary. 

Ann and I are looking forward to seeing you at the Americana on 
February 20th. 


GEORGE F. WOODLIFF 


WANT TO BIND YOUR QUARTERLY? 






You can bind your annual issues of the Federation Quarterly in 





a handsome blue binder, gold lettered on the spine with ‘‘ Federation 







of Insurance Counsel Quarterly.”’ 





Orders may be placed with Secretary L. J. Clayton, Rusk Build- 


ing, Houston, Texas, at only $2.25 for each binder. 

























New Horizons of Liability 


A Panel Discussion Held at the Eighteenth Annual Convention 
in San Francisco on August 20, 1958 


DEAN WILLIAM L. PROSSER, University of California, School of Law, 
Moderator 


STUART W. TURNER, Consulting Agrologist, San Francisco, California, 
“Agricultural Products Liability Cases’ 


STRATTON HAMMON, Vibration Damage Specialist, Louisville, Kentucky, 
“Claims and Litigation Resulting from Explosions” 


ARTHUR W. MURPHY, of Messrs. Hughes, Hubbard; Blair & Reed, New 
York City, “Liability for Catastrophic Atomic Accidents: The 
Impact of Federal Indemnity Legislation”’ 


So * * * 


DEAN PROSSER: Ladies and Gentlemen: 


The subject for discussion is ““New Horizons of Liability.”” You 
are to hear from three experts. We have three only casually related subjects 
to present to you today. The first speaker, Mr. Stuart Turner, is a con- 
sulting agrologist in San Francisco, a Canadian by birth, and alumnus 
of the Royal Canadian Armoured Corps in World War II, followed by 
three years on the faculty of the University of British Columbia, during 
which he participated in the organization and formation of a commercial 
agricultural chemical applicating company and chemical formulating plant. 
He has been active since then as an agricultural consultant moving to the 
United States in the late ’ forties. 

He has investigated over one thousand cases concerning agricultural 
claims here in the United States and in foreign countries in the past ten 
years, most of them involving agricultural chemicals. 

He is the author of several books, and some articles pertaining to the 
use of aircraft in agriculture and many technical papers on specific subjects. 
He acts as adviser to individuals, companies and foreign governments on 
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matters pertaining to the application and use of chemicals, not only in this 
country, but in many numerous foreign countries. The subject of his 
talk is to be, “‘Agricultural Products Liability Cases,’’ with special reference 
to the use of chemicals which may affect agriculture. 


Mr. STUART TURNER: We can but mention certain of the more 
prominent highlights, trends and changes in the increasingly active field 
of agricultural products liability. We are all more or less familiar with 
the changes that have occurred in the use of aircraft, guided missiles and 
satellites during the past ten years. Many of you may not be aware that 
equally substantial changes have occurred in the agricultural practices 
followed in many parts of this country. 


No longer does the plowman homeward plod his weary way. It is 
more likely that he calls in to the office on his mobile radio telephone to 
receive instructions as to the next operation. The complete operational 
program for the growing of a crop in many areas is carried out entirely 
by different independent contractors from the preparation of the seed bed 
to the harvesting of the crop. The farmer plans the planting, rotation and 
harvest dates and watches the market. 


This system is most highly developed in the Salinas and Imperial 
Valleys of California but is rapidly spreading throughout other agricultural 
areas in this country. You can appreciate the increased exposure to products 
liability with all of these various operations being carried out on an in- 
dividual field. When alleged injury occurs under this system one of the 
most difficult problems that has developed is that concerning whether the 
harm occasioned is due to the product or to the workmanship involved 
by one of the contractors. 

Last year in the Salinas Valley, we had a case concerning a crop of 
beans which in that area are grown two rows to the bed all the way across 
the field. 

There is a multiple operation. One independent contractor had gone 
in and prepared the ground, a second independent contractor had gone in 
and made the ground up into beds, and at the same time made a pre-plant 
application of a fertilizer, a third contractor then went in and carried out 
the seeding. 

When the crop came up it was apparent something was wrong, because 
in substantial areas throughout the field there would be no plants. Exam- 
ination revealed the plants had been burned off by the chemical. The 
chemical was applied to the seeding by different operators but with tractors 
in each. 


[4] 





The nature of the injury was such it was apparent that either the man 
applying the fertilizer had not been able to hold his rig to a straight row 
with the result that the fertilizer injection had wandered a little bit on 
occasion, and in his type of operation, half an inch is just too much; or it 
was the man who was doing the seeding who allowed the seeding rig to 
wander a little bit, so that on occasion it crossed over or came too close 
to the area where the fertilizer had been applied. Questions such as that 
are extremely difficult to resolve in the field as far as establishment of 
liability. 

In all cases concerning crops questions of alleged damage are com- 
plicated by the fact that nature provides an ever-changing set of conditions 
in her offspring, one characteristic of which is the attempt made by all 
living things to overcome induced abnormal conditions in one way or 
another. Thus the question of the measure of damages is not easily arrived 
at as compared with physical damage to inanimate objects which normally 
undergo no change in conditions after the damage has occurred. It is for 
this reason as well as the complications induced by climatic, soil, insect, 
disease and other environmental factors that crop damage cases require 
immediate investigation. By the time such cases normally reach your 
desk it is too late to do too much in the field. It is possible, however, to 
reconstruct the growing conditions in individual crops by conducting a 
search of the weekly agricultural reports prepared for each county which 
normally set forth the majority of beneficial and adverse factors to which 
a crop has been exposed. In addition I cannot overemphasize the value 
of a thorough search of the literature to determine what research has been 
carried out by universities or experimental stations on the specific problem 
with which you may be concerned. 

An example here: Last year a case developed near Walla Walla, Wash- 
ington, concerning a field of asparagus. The primary question was whether 
or not the chemical allegedly absorbed by this asparagus would cause a sub- 
stantial injury and decrease in yield. 

We could not deny the chemical had gotten onto the grass as they 
call it, so the primary question we were faced with was one of measure. 
Investigating the crop we found that the particular conditions complained 
of by the plaintiff, who was a substantial packer, freezer and canner, one 
of the biggest in the country, were not actually caused by the chemical 
alleged, but were caused by other factors. 


It wasn’t any great problem to pick up various specimens of asparagus 
and preserve them in absolute alcohol and keep them indefinitely. 


However, when we conducted the search of the literature to see whether 
or not any research had been carried out by any state university, federal 
agency or experimental station to determine the actual effect of this par- 
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ticular chemical applied to this particular crop at that particular time of 
year, we discovered, as so frequently happens, that a very few miles away 
an: experiment had been carried out by the state experimental station ex- 
tending over a period of five years, and if they had tried to duplicate the 
conditions and problems which we were faced with in advance, they 
couldn’t have done a better job. 

Their particular experiments completely sustained our position, even 
if material had been absorbed, there was no adverse effect on the yield, 
sO sometimes you find your best assistance is right next door, but you 
have to go through the literature in order to do it. 

In cases concerning chemical products liability there has been a change 
in the trend of court decisions in recent years. Formerly in many such 
cases the disclaimer of warranty normally found on the label was held 
sufficient to bar recovery against the manufacturer. This applied to both 
chemical and seed cases so long as the plaintiff was unable to show ad- 
mixture of seed or chemical. 

More recently, however, increasing emphasis has been placed on the 
amount of type of research carried out by the manufacturer prior to 
offering the material for sale and use. In some cases the courts have 
gone so far as to hold that the research must have been carried out in the 
area where the loss occurred and under similar environmental conditions 
if he is to be held free of liability in the case. 

We find that the earlier rule that a manufacturer was not liable for 
injury resulting from the use of his product unless it could be shown that 
he had entered into a contract with the user no longer applies to agricul- 
tural chemicals. The point of distinction and one that requires the maxi- 
mum technical evidence is the question as to whether the chemical is 
merely dangerous or is inherently dangerous. If found to be inherently 
dangerous the manufacturer is liable only when the care exercised by him 
is not commensurate with the nature of the product. This of itself can 
lead to a dangerous situation in that failure to use the required amount 
of due care on the part of a distributor, dealer or user may transport a 
product from the classification of merely dangerous to one of inherently 
dangerous. 

Adequate warning on the label may not be enough. In the case of 
McLanahan v. California Spray Chemical Corporation,’ the user admitted 
in trial court that he read the directions on the label which carried a 
warning against use of the product after a certain stage in the development 
of the orchard. He further admitted that he applied the product some 
ten days after the time warned as last date of safe use. The trial court found 
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for the defendant NOV. On appeal the case was reversed on the grounds 
that the fact that directions are not closely read or are overlooked does not 
relieve the manufacturer from the burden of responsibility since there was 
curred following application of sulphur by aircraft on nearby cotton. This 
claim was settled by the cotton grower and his underwriters who then 
sought recovery from the chemical company and the applicator. The 
a failure to warn as to what might happen to the crop if the material 
was applied at the wrong time. 

Cases concerning new chemicals frequently give rise to problems, 
particularly when insufficient information is contained on the label. In 
one such case the user followed the directions to the letter and suffered a 
substantial livestock loss. Examination of the label indicated that it was 
clearly at fault in giving inaccurate directions. 

Frequently the question of whether or not a given product should 
be recommended for use is prominent in the trial. Fortunately, within 
the last year a bible has been prepared by the USDA which covers the 
suggestions and recommendations for use of every chemical and every 
crop. This bible is a substantial document and while a knowledge of 
chemical names and trade names is necessary in order to use it, it cor- 
responds favorably to your method of Shepherdizing cases. 

From the chemical standpoint the most common type of claim is that 
concerning drift during application. In recent years herbicides have been 
the prime offender but at the present time insecticides and defoliants are 
causing more trouble. Not only is direct drift involved but also latent 
and suspended transmission which is frequently difficult to segregate from 
direct drift. 

In cases of this type the courts generally have followed the early rule 
laid down in the cases of §. A. Gerrard v. Fricker? and Miles v. A. Arena 
and Company.*® In these cases the application of a chemical was made 
by an independent contractor, drift occurred, and action was brought 
against the applicator and the grower for whom he was treating the crop. 
The courts followed the dangerous instrumentality doctrine, in holding 
the landowner in on the basis of the inherently dangerous nature of the 
chemical or the application, thus negating the landowner’s argument that 
an independent contractor relationship existed. This exception to the 
general rule of liability emphasizes the need for determining the actual 
method of movement of the chemical at fault since if the movement oc- 
curred as the result of latent transmission due to circumstances which 


*42 Ariz. 503, 27 P. 2d 678 (1933). 
*23 Cal. App. 2d, 680, 73 P. 2d 1260 (1937). 
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could not be foreseen by the tort feasor there may be no liability. Such 
a case was that concerning Wright v. Illinois Central Ratiway.* 

_ In a more recent case of Crouse and the American Casualty Company 
v. Wilbur Ellis Company,® it was alleged that damage to cantaloupes oc- 
trial court returned a verdict of NOV for the chemical company. On 
appeal the case was reversed and the Supreme Court held that the evidence 
on the issue was sufficient to permit recovery by the underwriters against 
the chemical company. Here the wording on the sulphur label played an 
important part since the court found that there was insufficient warning 
in regards the drift damage potential of the chemical to the cantaloupes. 

More recently with the establishment of PL 518 commonly known 
as the Miller Bill a new field of products liability has developed which I 
believe may cause considerable concern. This Act is quite long and is set 
forth in detail at Section 346 (a) of Title 21, United States Code an- 
notated. 

Basically the Act provides the procedure for the establishment of the 
maximum residual tolerance in parts per million for every agricultural 
chemical and every crop. In addition this Act which is administered by 
Food & Drug sets forth the procedure for the quarantine and condem- 
nation of any agricultural crop or food product in raw form possessing 
tolerances of any chemical in excess of the maximum allowed. 


The primary problem that has developed in actual practice under this 
Act concerns the question of zero tolerance for various chemicals and 
crops. The problem is two-fold—first, as you may appreciate, the estab- 
lishment of a tolerance frequently lags behind the actual usage of the 
product in the field. Should a crop possess such a chemical in measurable 
quantity the crop may be condemned and quarantined for the reason that 
all chemicals for which a tolerance has not been established are considered 
to possess a zero tolerance until such time as scientific data is presented to 
justify the establishment of a greater tolerance. This applies whether or 
not it is known that the chemical possesses a hazard to human health and 
welfare as required under the Act. 

The second problem which flows from this Act is that concerning the 
establishment of a specified tolerance on one crop and a zero tolerance for 
that same chemical on another crop. It is with this problem that the 
majority of the dozen or so cases falling under Miller Act provisions have 
occurred here in California during the past year. 

Here as in all cases concerning products liability the label is of primary 
importance. To date the majority of these cases are concerned with the 
drift of a chemical being applied. Examination of the labels concerned 


“196 Miss. 150, 165 P. 2d 381 (1944). 
°77 Ariz. 359, 272 P. 2d 352 (1954). 
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has shown that in each case no hazard has existed under the law as far 
as residual tolerances on the crop being treated are concerned but I have 
yet to find a label that warns against the drift hazard of the chemical to 
crops on which said chemical carries a zero tolerance classification. This 
problem has apparently been overlooked both by the chemical industry and 
by the makers of this law. 


Should you be concerned with a case involving alleged injury from 
the use of an agricultural chemical I would suggest that ten rules of in- 
vestigation may be of value. These may be summarized as follows: 


Is there actual injury to the crops or animals? 


Is the injury typical and does it show the symptoms character- 
istic of the instrumentality complained of? 


Is there casual connection between the operation alleged to have 
caused the harm and the onset of the symptoms of injury within 
the ambits of time and space necessary for such to be a probability? 


What other operations involving the same causitive agent com- 
plained of or others which could develop similar symptoms 
have been carried out in the same general area within the ambits 
of time and space so as to raise the question of proximate or con- 
tributory cause and thus establish the necessity of segregation 
of damages? 


What were the contractual arrangements surrounding the selec- 
tion, sale or purchase of the material used, manner of application 
and time of application of the material used? 


What chemicals, cropping practices, water conditions, insect 
infestations, insecticides, diseases and their control have been 
carried out on the crops alleged to have been injured and can 
any of these cause similar symptoms? 


If the material used is a new formulation, what research has 
been carried out under the conditions concerning its use to 
determine its hazardous conditions, if any? 


What witnesses were present? 


9. What records of the operation are available? 


10. 


What immediate action can be taken to mitigate the injury if 
such is found to exist? 


DEAN PROSSER: Since we have three relatively unrelated topics, I 
think it is better to ask for questions on each one as we go. 


Mr. Turner, how reliable is technical knowledge and expert testimony 
in the field of plant poisons? 
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I have in mind a case in a distant state which was brought to my 
attention two or three days ago which is pending trial. 

A railroad company sprayed its right-of-way with a chemical intended 
to kill weeds, did that for a distance of some five miles up and down the 
tracks. 

Shortly afterwards, cotton crops alongside the track were partially 
killed in an area adjoining the track. 

The area over which the cotton was killed coincided exactly with that 
over which the chemical had been sprayed. 

The distance into the field over which the crop was killed was con- 
sistent with what might have been expected in the way of drift, or I 
think “‘creepage” is the word. At least, you will know what I mean by 
it, spread of the chemical without drift. 

The chemical had been sprayed by the railroad as furnished by the 
chemical company and there was no evidence of anything wrong in 
mixing. 

There was no history of the application of any other chemical to the 
cotton crop which a combination of chemicals can occur. 

Now, all of the expert testimony is that the particular chemical which 
was used is utterly incapable of doing any harm whatever to broad leaf 
crops such as cotton. I would suppose, myself, speaking out of sheer 
ignorance that that is a res ipsa loquitur case on the face of it that will 
get to the jury and it’s quite likely the chemical company at least, and 
possibly also the railroad company through the law of the particular 
state may be held liable. 


Can you throw any light on this kind of thing? 


Mr. TURNER: I think, Dean, you are probably right, first of all in 
your feeling that res ipsa loquitur can be applied. 

It is, of course, in a majority of these cases which involve highly 
technical questions. 

Now, I don’t know what state you are referring to, but this may 
throw a little light on your problem. 

I do know that in Texas—lI was in it several years ago—we found 
certain conditions similar to which you have described existing, and 
attempts were made to determine the source, who was to blame. 

We found that was later confirmed by extensive research carried on 
in this particular case that the product was being used on the cotton for 
insect control, and there are hundreds of thousands of pounds of it being 
used every year, still being used under certain: specific climatic conditions 
which existed at the time the poisonous fields were treated, causing a 
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development of symptoms identical with those found from the absorption 
of a herbicide the type of thing complained of. 

We found further in another case that while it looked open and shut 
from the standpoint of drift moving over from the area being treated and 
causing a sterilization effect on that portion of the crops so affected, and 
were later able to prove this by carrying out research. That portion of 
the crop by coincidence had been treated many months before and the 
balance of the field treated six hours later the same day. 

We found that part that had been treated, the part that later showed 
the injury, had actually been injured several months earlier, and due to 
the climatic conditions existing and the pollination that was going on in 
that part of the field at that time of day, pollination was not going on 
in the remainder of the field later when the balance of the field was sprayed. 

In your particular case, I would say this: One test is worth many 
opinions, and what I would do would be to duplicate as closely as possible 
the exact conditions of temperature, relative humidity, and all the other 
factors that were involved because it’s quite possible the chemical which is 
not thought to have adverse effects under certain climatic conditions, will 
have a very serious adverse effect in others, and many of our cases resolve 
from that very source. 


DEAN PROSSER: Do I understand you correctly that some normally 
safe chemicals are potentially dangerous under wrong climatic conditions? 

Mr. TURNER: That is correct, sir. 

DEAN PROSSER: This, I think, is worth knowing. 

Anybody else? 

QUESTION: What about the application of the doctrine of absolute 
liability under the dangerous instrumentality theory? 

Mr. TURNER: The question of absolute liability—of course, I am 
not an attorney—first of all, it would seem to me you would have to find 
out whether or not there is an absolute liabliity statute in the state, and 
the application of the absolute liability, which I will admit, has been 
recommended in certain classes of tort, I cannot go along with for this 
reason: It has not generally been applied in the cases in which I have been 
concerned, and I do not feel it should be applied. 

Looking at it from a scientific standpoint, we have to recognize that in 
any adverse condition developments there must be a cause, an actual 
scientific cause, which can be determined if you do enough research. 

We are still working on cancer. Absolute liability in regards to certain 
chemicals I don’t believe is the answer. I don’t believe it should be 
applied. 

Here in California, certain chemicals are classified as hazardous by the 
state, and certain requirements must be met in regards to their use. 
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If a chemical should possess characteristics such that it would in a lay- 
man’s mind invoke the doctrine of absolute liability, it may not help you 
if you have a case pending on it, but I don’t believe those should be 
used. I think we should use many of the substitutes. 

There are substitutes for these various chemicals. 

I don’t know how that absolute liability doctrine would be applied. 

QUESTION: Is there a generally recognized authority as to what 
chemicals may be used on given crops, or is that this bible? 

Mr. TURNER: That is the bible to which I was referring prepared by 
the U.S.D.A. I would have brought it along but it’s extremely difficult 
to carry. 

QUESTION: Could you be prepared to dwell briefly on the subject of 
the trend away from the implied warranty and theory in these types of 
cases that affect chemicals and foodstuffs? 

Mr. TURNER: Yes, and on the question of implied warranty, as far 
as these cases are concerned, I do not believe you will find generally a trend 
away from implied warranty. 

I think you will find the reverse is true. 

Express warranty, of course, you can overcome that, but implied 
warranty, the makers, the sellers, the users of these materials, and in the 
eyes of the court, in the eyes of the jury, are the experts. 

The farmers are not the experts, and it is a highly competitive field, 
as I mentioned. 

These contracts are not written, they are verbal. 

If there is a new chemical, it’s very diffcult to overcome a statement 
that ‘Well, I asked him about this new thing, if it was going to kill the 
bugs, and it wouldn’t hurt the crop,”’ and he said, ‘‘Sure.”’ 

The trend is towards implied warranty, not away from it. 

QUESTION: Mr. Turner, are there any counter-chemicals that you 
know of that are being developed to combat the bad effect of some of these 
things you have been talking about? 

Mr. TURNER: Very definitely. Let me give you an example as to the 
extent to which the development of antidote chemical, you might say, 
has occurred. 

One of the more common and one of the most used insecticides today 
is parathion, an organic phosphate chemical. It is a member of the same 
group as the G gas developed by a process developed in Germany during 
the war and never used, extremely lethal chemical, particularly so because 
skin absorption by humans is far more dangerous than oral injections. 


It does have a certain specific characteristic and that is it forms an 
irreversible reaction between the acytl choline and the cholinesterace 
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formation in which, of course, you get interference with the synapses of 
the nervous system. 

This occurs in the blood of all users of this chemical. 

Today the majority of them are aware of these characteristics and they 
regularly take the antidote, atropine sulphate, prior to using the same. 

Even a bystander, a third party, who inadvertently is hit with the 
material, if you get them soon enough, and in most agricultural areas 
now, fortunately, the doctors are aware of these things, and they can 
shoot the antidote to them and one characteristic of this particular class 
of chemical is it either kills or cures. 

In regard to crops, we are not as far along. We are working on 
certain antidotes that can neutralize the adverse effect of certain chemicals 
on crops, but it’s a long way to go yet. 

DEAN PROSSER: The next speaker is Mr. Stratton Hammon from 
Louisville, Kentucky. He is the president of the Association of Vibration 
Damage Specialists. 

He has all sorts of things after his name. He is a Registered Architect, 
Registered Structural Engineer, an Explosive Engineer, a Seismologist, and 
he is one of the world’s two tectonicologists who specialize in the effects 
of micro-waves upon structures. 

He has had a lot of experience during World War II in the European 
Theater while he was in the Corps of Engineers doing this kind of work. 

He has been an expert witness in several hundred cases in all parts 
of the country, and the author of some articles in the American Bar 
Association Journal and the Insurance Law Journal. He is going to talk 
to us on the subject ‘Claims and Litigation Resulting from Explosions.”’ 


-— + & *& 


Mr. STRATTON HAMMON: Our complicated contemporary civilization, 
advancing through the ever unfolding technological age, increasingly de- 
pends upon explosive gases, liquids, and solids for fuel, chemicals, and 
its blasting agents. Each uncontrolled accidental detonation creates an 
avalanche of claims. Completely controlled commercial explosions also 
load the dockets with suits, as often as not. The increasing population 
with its inevitable crowding, coupled with a newly awakened claims 
consciousness, makes it certain that this condition will become more and 
more severe. 

Consider that natural and manufactured gas, butane, propane, and 
gasoline are used in every nook and corner of the land in an uncounted 
variety of ways. People are rarely very far from highly explosive liquid 
oxygen used in all hospitals and garages, or from ammonia used in refrigera- 
tion. The consumption of condensed explosives per capita rises with the 
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standard of living. Almost one billion pounds of dynamite is used in this 
country each year. This amounts to 1,300 tons for every day in the 
year for use in the commercial operations of mines, quarries, and construc- 
tion projects. 

A month rarely passes without our being confronted with the explosion 
of a substance heretofore thought to be safe, or an entirely unheard of 
method of detonating a known explosive. Last month we were called to 
Mount Pulaski, Illinois where the blast of a tank car in transit partially 
devastated the town. The contents of the tank car proved to be Nitro- 
methane, which the Interstate Commerce Commission had, until then, 
allowed to be shipped freely across the country. This investigation barely 
completed, we hurried to west Texas to piece together the chain of events 
which caused an ordinary tank of welder’s oxygen to explode, killing 
two men, leveling the building housing it, and damaging two dozen 
surrounding structures and a dozen trucks and cars. Had this occurred in 
a hospital, where the same tanks (with chromium trim) are used, the 
carnage would have been frightening. Once we rushed from Boston to 
examine the scene of destruction left around the Luckenbach Steamship 
Company, Inc. pier in Brooklyn by the blast of 37,000 Ibs. of detonating 
fuse which could not, but did, explode in a fire, killing 10 people. Then 
on to Richmond, Virginia where the building of an ice and cold storage 
company erupted, killing seven workmen and ruining half a million dollars 
worth of contents—our problem, to determine whether the blast was caused 
by ammonia or natural gas. 

Such accidental uncontrolled explosions are almost always damaging to 
property but not usually to the extent which is claimed. Such an explosion 
startles surrounding property owners and they imagine that so much noise 
must necessarily create damage. A search is begun and since most structures 
are usually cracked by expansion and contraction, shrinkage of the wooden 
structurai members, foundation settlement, et cetera, damage is not difficult 
to find. Several months ago two boys in Lebanon, Tennessee, fired their 
22 calibre rifles at a trailer truck loaded with dynamite. The resulting blast 
killed one of the boys and structurally damaged almost every house within 
a 1,500 foot radius. The actual blast connected damage was serious enough 
but there were claims presented because of old constructional cracks in build- 
ings situated as far away as a mile and a quarter. This example is not 
extraordinary and the adjusting problem is accelerated because the larger 
circle of unfounded claims has an area of about twenty times that of the 
smaller circle in which the legitimate claims are located. 

Controlled explosions, usually commercial and usually underground, 
rarely damage anything other than that which they are intended to damage, 
but this would not be apparent from the thousands of claims which are 


1 “Blasters Handbook,” 14th ed., E. I. du Pont de Nemours & Co., 1958. 
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made in the vicinity of mines and quarries and which follow the operations 
of road, sewer, pipeline contractors, etc. like the tail following a comet. 
We know of a case in the South in which a jury awarded $10,000 damages 
on a $15,000 house because of a few cracks, all of which could have been 
repaired for $500, attributed to the detonation of 2 ounces of dynamite 
buried in a sewer trench, 150 feet distant. Two ounces of dynamite is 
one fourth of a stick, roughly the size of a shotgun shell! In Louisiana 
the appellate court sustained a lower court which found that the detonation 
of 20 lbs. of controlled buried dynamite damaged a dwelling 2,900 feet 
away,” an utter impossibility. It has been proven by actual tests that even 
so much as 1,362,985 Ibs. exploded under the same conditions does 
not have the power to damage structures at 1,900 feet, a thousand feet less 
than in the Louisiana case. 

For years we wondered where the “‘fact’’ finding bodies garnered 
their fantastic ideas regarding explosives. We began questioning judges 
and juries after trials and were amazed to have a large percentage admit 
that their ““knowledge’’ depended upon the movies they had seen. Recently 
the old movie ‘‘Suez,’’ starring Tyrone Power, was run on our late T-V 
show. In it a group of Arabs stole five cases of dynamite from the con- 
tractors building the canal and with this proceeded to blow down a cliff 
a mile long and 500 feet high. Such a project would have required 
3,520,000 Ibs. of dynamite instead of the 250 Ibs. contained in the five 
cases. This is roughly the same mathematical exaggeration with which 
the Louisiana appellate court allowed the true power of dynamite to be 
multiplied. The matter would be ludicrous except that such Hollywood 
nonsense is affecting the judgment of those who decide the outcome of 
blast damage cases. 

The law as taught in the quiet academic atmosphere of the law schools 
and that practiced at the crab-grassroots in the by-ways of this country is 
so different as to be frequently unrecognizable. Last year in a small town 
in Oklahoma I was the expert witness in a series of trials. The succeeding 
juries were drawn from the same panel and frequently included jurors 
who sat on our preceding trials. Members of the plaintiff’s family were 
permitted to serve on the juries and witnesses were permitted to testify 
without being sworn. It was not remarkable that a local attorney passed 
the counsel table and remarked, ‘‘Get that scaffold ready while we give this 
stranger a fair and impartial trial!’’ I once testified for three and half days 
before a judge who was the vice-president of a firm of which the plaintiff 
was president. He was, of course, extremely hostile but we wore him down 
by trying a one day case for eight days, taking each point of our case to 
the ultimate, and in the end the jury returned in our favor. 

Federal judges in general conduct themselves on a higher legal plane 


2 Pate v. Western Geophysical Co. of America, 91 So. 2d 431 (La. App. 1956). 
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than do circuit judges but in particular this condition is oftentimes reversed. 
I remember one such incident in the deep South in which the judge was the 
fact finding body. He proceeded to drape that body in sound sleep in a 
swivel chair out of sight of the courtroom but with his feet crossed on his 
bench. For several days the soles of his shoes conducted that trial and 
heard our testimony. Little wonder that his verdict indicated he was no 
sage de la ley. 

Another Federal judge conducted a whole series of blast damage cases 
with the utmost precision and legal nicety; he was Am-Jur personified. 
On the last case, in which the law and the facts were exactly like all the 
rest, he went all to pieces like a golfer blowing up on the 18th hole. He 
permitted the plaintitff’s counsel two days to put on their case in chief and 
then confined the defense to two hours, practically shouting the defense 
witnesses off the stand. We could only guess that, (1) he had an important 
engagement suddenly arise and wanted to get out of the courtroom, or (2) 
that since this particular plaintiff was a minor politician there was a hidden 
political connection. The defense counsel panicked like rabbits instead of 
fighting a rear guard action. It would have been quite simple to place an 
avowal into the record each time the judge harnessed a witness. This, at 
least, would have made futile any intention of scuttling the trial merely 
to make it possible to depart more quickly. Defense counsel were so 
frightened that they did not call several of their best witnesses to the stand 
at all, and so lost the case. 

The top vibration damage specialists, those who will not shade their 
testimoney for anyone, are actually in the position of friends of the court. 
The late Judge Cardozo stated that the activity which is proper to a judge 
is capable of being qualified as free scientific research, ‘“because it can find 
its solid foundations only in the objective elements which science alone is 
able to reveal to it.”” > Another eminent jurist declared that the “‘true view”’ 
was that one of the five sources of the law consisted of ‘‘the opinion of 
learned experts.”’ 4 

Opposing these enlightened viewpoints is the deep rooted suspicion 
and hostility toward experts and learned men of any sort, not only by 
the general public but by many of the legal profession as well. Far too 
much value is given to the ‘common experience and notions of men” > in 
technological matters in which all men’s experiences are definitely uncom- 
mon and in which his notions are fantastic due to being schooled from 
childhood in nothing better than the movies, as noted above. This hostility 
has reached its peak in present day American insistence upon conformity 
and in demonstrated love of mediocrity in all walks of life. The predica- 
ment is so outrageous that it has forced itself upon the attention of popular 


® Cardozo, Nature of the Judicial Process, Yale University Press, 1922. 
“Gray, Nature and Sources of the Law, The Macmillan Co., 1948. 
5 Black’s Law Dictionary, “‘Explosion,”” 4th ed. 1951. 
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magazines. Even as this is being written Life publishes an editorial 
entitled, ““The Importance of Being Excellent,”’ in which they quote, 
““Present-day U. S. Society . . . has intensified democracy’s old ‘tug-of- 
war between excellence and equality!’ This ‘democratic’ reaction against 
excellence goes far beyond the schools—into business, politics, and culture 
(and they might have added—jurisprudence). Fending off this pressure 
. - » has become a fundamental problem.”’ ¢ 

It is, indeed, the fundamental problem to be met by the defense in 
explosion liability and damage cases chiefly because the explosion phe- 
nomenon is so complex that it can be fully understood only by the 
“learned”’ and ‘‘excellent’’ expert witness. From this develops the impasse. 
What does it profit an attorney or the insuror if he gains supremacy in 
establishing the fact and then loses the case—if the expert engenders so 
much hostility while placing his decisive points into the record that he 
excites sympathy for the plaintiff? One such expert was so erudite in his 
arguments from the witness chair that he built a national reputation, few 
noticing in the over-all picture that he was causing the loss of case after case. 
The only answer to this problem is to find experts who, while excellent 
in all the necessary scientific and professional fields peculiar to tectonics, 
have enough of the Will Rogers common touch to get a story across to any 
man on his own level. To be able to do this the expert must have at one 
time or another, like Will Rogers, actually lived on those levels. 

Another expert has no formal degree in spite of six years of college 
background, including some law. Plaintiff’s attorneys in probing his 
qualifications rarely fail to go charging into what they believe is a soft spot 
only to have him quietly explain to the jury that this happened because 
he was a poor boy paying his own way through school and was therefore 
forced to change his college according to the location of his work. Every- 
thing else being equal it requires only one such incident to reach the hearts 
of the jury and tilt the case. Law is an art and not a science * and trouble 
results whenever its emotional qualities are overlooked. 

In our experience in the negligence, res ipsa loquitur, and absolute 
liability sections of the country with staff, bureau, and independent ad- 
justers we have encountered only a bare handful who could distinguish 
between explosion induced damage and that resulting from normal 
constructional causes. To all practical purposes such adjusters are non- 
existent. This is no reflection on adjusters, for the four abilities necessary 
to make this intricate distinction—architecture, structural engineering, 
explosive engineering and seismology—are not a part of their craft. The 
lawyer, given a case of this sort, will first have to select a specialist to 
organize the forensic evidence for him and explain the ramifications of this 


* Life Magazine, July 7, 1958, quoting from the Rockefeller Report on Education. 
7 Hammon, Blast and Sonic Boom Damage, Ins. L. Jour., August, 1957, p. 471. 
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unfamiliar science. It is well to accompany the specialist on his inspection 
and have each item of evidence pointed out and explained. Far too many 
insurance attorneys try their cases without having viewed the premises and 
even some “‘experts’’ are prone to testify from field notes, made by subordi- 
nates, without having personally been involved in the tests they try to 
explain to the jury. There is no substitute for full personal participation 
of the principals, both legal and scientific, in the case from the beginning to 
the end. The climb in losses and in the size of the verdicts can be atttrib- 
uted in part to the fear of hard work by the lawyers and the experts. There 
are so many obstacles to overcome, as noted above, that only the most 
strenuous effort can succeed. 

Rules of Evidence as they apply specifically to explosion damage cases 
are often improperly understood, especially as regards the function of an 
expert.® Only two of the many judges in my experience have demonstrated 
a knowledge of the straight and narrow path properly allowed to an expert 
in placing his testimony on the record. A lot depends upon whether the 
expert is permitted to quote from tables and books, upon whether the 
expert has personally inspected the alleged damage or is working solely 
from hypothetical questions, et cetera. Most judges either let the bars down 
entirely and permit almost anything or raise a legal curtain and permit 
almost nothing. Both methods are at variance with the Rules of Evidence. 
Nor do many insurance attorneys bother to acquaint themselves with 
applicable rules so as to better guide the judge. 

The pre-charting of paths to follow through the Rules of Evidence 
are especially valuable when expert is confronted by pseudo-expert, as 
often happens. So far as we have been able to ascertain, real experts in this 
field have never faced each other in court for the simple reason that when 
two of them have inspected the same claim they made exactly the same 
determination with the result that one of their clients paid off or dropped 
the case. In spite of the continual cry about the lack of engineers these 
gentlemen are a dime a dozen (Kentucky alone has 2498 registered) and a 
few can always be found who will prostitute their profession for a fee. 
When this occurs it usually throws the defense attorney into a swivet 
because the lack of strict adherence to and knowledge of the Rules of Evi- 
dence make it extremely difficult to distinguish a real from a fake expert. 
Normally it would be quite easy to discredit the fake expert, for the 
entire weight of the science Which he is prostituting is against him. 
The trick is to bring this weight to bear and to accomplish this the Rules 
of Evidence are indispensable. Before each case the defense attorney should 
determine with his specialist exactly what is to be done should a surprise 
pseudo-expert be introduced. It is too risky to try to catch up during the 
fast movement of a trial to ward off such a surprise flank attack. 


SHammon, Explosion Damage Cases, Insurance Procedure and Expert Witnesses, 
43 A.B.A. Jour. 135 (February, 1957). 





[18] 











I have often said, but must repeat, that in the preparation of a case of 
this sort, negative evidence (testimony that an alleged fact did not exist) 
while of some weight does not equal that of positive evidence (which does 
not arise from any presumption). In the past too much dependence has 
been placed on seismology and explosive engineering which can furnish 
only negative testimony. Emphasis must be placed on architecture and 
structural engineering which can trace the alleged damage to its true source. 
For the best results both negative and positive testimony should be intro- 
duced and for the very best results this should be done by one specialist 
who has all of the necessary qualifications. When defense counsel is so 
fortified it is impossible for the plaintiff's lawyers to use the defense experts 
against each other or to exploit slight variations in theory or observations. 
In this way the case can be better organized. 

In summation it may be said that an estimate of the situation is rather 
pessimistic for the insurors because of the mounting accidental and com- 
mercial explosions occurring in our expanding and complex civilization, 
because of the change in attitude of the general public in regard to making 
claims (partly fostered by past and present practices of the insurance 
industry) and in rendering fair and impartial verdicts while serving as 
jurymen, and finally because of the difficulty in obtaining a proper applica- 
tion of the law. However these obstacles can be, and are being, successfully 
overcome by good hard working insurance counsel who employ the full 
services of good hard working vibration damage specialists. No other com- 
bination has been able to consistently prevail. 

There are six general faculties which may guide you in the selection 
of a specialist: 


Ability to qualify actually and legally in the broadest manner. 
Experience with actual explosive damage. 

Experience in construction. 

Ability as a seismologist. 

Ability to organize evidence in a forensic manner. 

Courtroom personality and ability as a witness. 


SH Vib Why 


The broad qualification referred to is that of architect, structural engi- 
neer, explosive engineer, and seismologist—all in one man. You must 
delve into the degree of these qualifications. An actual working architect 
and/or structural engineer is to be preferred to one having only the educa- 
tional qualifications. A graduate architect or engineer is no more capable 
in his profession than you were the day you graduated from law school. 
Make sure they are registered for this is a better criterion of ability than 
is a degree, especially if the registration extends beyond their own home 
state. I have heard experts intimate in testimony that they were engineers 
of certain classification and then later have the registrars of their colleges 
write that they were graduated in an entirely irrelevant field. 
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Explosive engineering is a bit more difficult to pin down since, to my 
knowledge, there is no registration possible under this classification. 
Qualification will have to be established by questions regarding training 
and experience. Most men, even those who use explosives constantly, 
would no more qualify as an explosive engineer than a person firing a rifle 
would qualify as an armorer or ballistic expert. Do not imagine that an 
engineer in one field automatically has a half-knowledge in every other 
engineering field. A civil engineer, for instance, does not necessarily have 
any more real knowledge of explosive engineering than the local parson. 

Then there are seismologists and seismologists. Most of this profession 
spent their entire lives in strong-motion study and experience and rarely, 
if ever, deal with the micro-waves which are day to day problems of the 
tectonocologist. Their relationship would somewhat resemble that of the 
builder of the largest clock tower with the manufacturer of the tiniest wrist 
watch. Here again actual experience outweighs educational background. 

Background in actual explosion damage is essential to the vibration 
specialist to enable him to recognize real explosion damage when he sees it. 
Real damage is so rare in peace time as to offer little chance for gaining wide 
experience. Look for a military background in your expert, for one year 
in or near battle conditions doing this same type of work provides experi- 
ence that a thousand years of peace would fail to supply. Under conditions 
of war a Texas City catastrophe often occurred before breakfast, or shortly 
thereafter! Since 80% of the time a specialist is called to examine a “‘cold” 
situation—one in which the explosion has already occurred or the blasting 
contractor departed he must rely to a great extent upon his knowledge of 
construction to trace the alleged damage to its real source. He cannot 
measure earth movement with instruments nor, in many cases, will he 
even be able to determine the poundage of explosives used or the methods 
of detonation. Seismology and explosive engineering will be almost useless 
to him and he is thrown back on his knowledge of structures. This must 
be deep and thorough or all is reduced to guesswork. 

In judging the seismological competence of your specialist note whether 
he does his own field work or leaves this tedious part to subordinates. Does 
he use the cumbersome expensive instruments or does he save his pocket- 
book and his back by using lighter instruments which do not provide as 
complete and accurate information? 

Your specialist should have at least a nodding acquaintance with the 
law to enable him to organize the technical evidence exactly to fit the 
pleadings. This will save you a great deal of time in reassembling a great 
deal of unfamiliar data. The forensic wheat should be separated by him 
from the irrelevant and immaterial technical chaff . 

Last, but most important, is his ability as a courtroom witness aside 
from any technical knowledge he may possess. Professional men, especially, 
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are trained to express themselves by means of graphic representation, i.e. 
plans, charts, models, specifications, etc. They are in disturbing surround- 
ings in a courtroom filled with people and subjected to stiff cross-examina- 
tion and cannot seem to think clearly. It requires many years and scores of 
cases to became accustomed to it. How does your specialist’s personality 
get over to the jury? The only thing to do is to investigate his courtroom 
batting average. What is his percentage of involvement in successfully 
conducted cases as against the unsuccessful? 


Mr. LaBrum asks, ‘“‘How would you conduct the examination of such 
an expert?”’ I have always thought it very wise when, after the direct, the 
opposing counsel said, ‘‘No questions.”” The only sure method to assail a 
good specialist is to have a better one at your elbow. The most vulnerable 
spot is in the qualifications. This has been most careless in the past with 
no exactness either in the questions or the answers. Experts in one field 
have been allowed to slide into other fields by inference. If counsel has 
properly brainwashed himself with his own specialist he will be able to 
hold an opposing expert in a narrow field with his own published work 
and assail him with relevant theories which differ with his own. It seems 
to me that the little weight which turns the scales in your favor is to be 
right. I have never gone into a courtroom unless I believed myself on the 
side of justice and equity. When this is true the opposing expert is at a 
distinct disadvantage. 


DEAN PROSSER: Mr. Hammon, if there are all these explosions and 
all this damage, why shouldn’t there be all these claims? 


What is the matter with them? 


Mr. HAMMON: Well, the relationship of real honest claims to real 
damage or honest damage to alleged claims is about less than one in a hun- 
dred. 

It’s really refreshing for us to find damage, and the insurance companies 
are really happy when we do. They like to pay off on these claims, but you 
might remember that the amount of claims is tremendous. 


We are now involved in my office in a quarter of a million dollars 
worth of this type of claim. We had one claim on one building in New 
York City which amounts to a million dollars on the one building, and 
there is one case which is not too far under a hundred billion dollars on 
one explosion, so they do get very high, but the difference is that the great 
majority of them have no place in fact. 

People tend to think that their buildings are made of glass and if they 
are vibrated a little bit, which they constantly are by one reason or another, 
they are therefore shattered to such an extent they can never be put back 
together like Humpty-Dumpty, but that is not a fact. Buildings have been 
made to withstand tremendous vibrations. 
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You have referred to the give-away policy of the insurance companies. 
When stuff like this goes off and somebody puts in a claim of damage, and 
there is a showing of actual damage, in view first of all of strict liability 
holdings of a good many states in the use of explosives, and second, of the 
recent control aspects in other states, and third of whatever possibility of 
showing actual negligence in handling the stuff, and the plaintiff can 
usually pick up something, why shouidn’t there be a liberal policy on 
settlement? I think there shouldn’t be any settlements or payments made 
when there is no damage. 

For instance, in Oklahoma City about a year ago there was a sonic 
boom, not even an explosion. It did break a glass out of the airport 
building there and two buildings within about a block. 

Within a week there were thirty-six hundred claims. They extended 
as far away as fifteen miles. When we began to work on them we found 
that they strangely all had damage in the southwest corner. There was a 
pattern of damage and in almost ninety-eight out of a hundred it turned 
out that those houses in Oklahoma City generally had no basement and 
the foundations were very susceptible to drought or the soil was very 
susceptible, that type of soil, and most types of soil in the United States. 

Clay will shrink one-quarter of an inch in every foot with a loss of 
ten per cent of its moisture content, and Oklahoma had a big drought at 
that time, so on the sunny side when the sun went down in the afternoon 
it had shrunken the soil so much there were tremendous cracks, you could 
shove your hand into them. While on the other side of the house where the 
shade was, the moisture wasn’t lost so fast and the foundations held their 
position, so the foundations went down on one side and not on the other, 
and the houses cracked. 

That is why I don’t think insurance companies should pay off on such 
things because one insurance company or one adjusting company went in 
and paid off very promptly in days. There are many, many cases where 
the line should be drawn in such cases as this where the people fifteen- 
hundred feet away were actually damaged, and those sixty-five hundred 
feet away where they just want their house remodeled. 

I don’t think the insurance company can finance all the mistakes of the 
construction industry. 

DEAN PROSSER: We are all familiar with the entirely phony, unjusti- 
fiable claim, but in this case, you haVe put up the shrinking soil and the 
tilting house which I assume meant cracked plaster. Isn’t it a jury question 
as to what caused this thing? 

Is not the plaintiff going to produce an expert who says he thinks it 
was due to a concussion from vibration and the soil had nothing to do 
with it? 

What happens when you get this thing in court? How much of a 
chance is the insurance company justified in taking on what a court or 
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jury is going to do with the thing, and in particular how the judge is 
going to handle it, rather than go ahead and make, let us say, a reasonable 
settlement? 


Of course, none of us want to be held up, and that doesn’t have to be 
ruled out. We have outrageous and unjustified claims, but in view of the 
chance that the plaintiff may be able to sustain his case by expert testimony 
or something which will produce a reasonable difference of opinion as to 
the cause of this thing, why not settle? 


Mr. HAMMON: Well, one reason the insurance industry had its tre- 
mendous loss of last year was just exactly this program of settling rather 
than fighting, and looking at each particular case on its own basis, rather 
than looking at the broad picture. Settling one case makes thousands of 
other cases. 


I have met a lot of pseudo experts, and if insurance counsel would 
prepare ahead of time for the eventuality of these pseudo experts, his own 
expert can tell him what to do and how to do it if it should happen, 
because if a man goes in against the four or five real experts that I know, 
they are going to be exactly proper scientifically, so any one who has an 
opposite view is going to be unscientific, and he can politely be taken apart 
because it is a science that he is prostituting, but it’s a little easier said than 
done because the rules of evidence make it very difficult to do without 
seeming to do so, but if you prepare ahead of time it can be done. 

QUESTION: Aren’t most of these claims subrogation claims? Don’t 
they arise out of give-away policies on the part of fire insurance companies 
on buildings allegedly damaged, thereby encouraging multiplicity of suit? 

Mr. HAMMON: The answer is Yes, but the trend is changing. 

We are now in the happy state of being in a number of explosion cases 
such as this particular one in which we represent most of the casualty and 
fire companies and act as a sort of a referee in determining whether the 
buildings are damaged. 

When we say they are damaged, the casualty company pays off. When 
we say they are not damaged, the fire company refuses to pay off and they 
fight the court suit side by side and share expenses, but there is still too 
much give-away on the part of fire companies and subrogation following. 

QUESTION: We have had a rash of seismograph damage claims in 
Mississippi. They have in all oil states. All of those cases got to the jury. 
Can you define fairly well the distance from the shot point to which there 
will be damage from a shot of a given size? 

ANSWER: To a hair’s breadth. 

QUESTION: I thought you could. Would you tell a little bit about 
that? 

ANSWER: An explosive expert’s life depends on his ability to do that. 

For instance, recently I took a seismograph reading five hundred feet 
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from the detonation of thirteen thousand pounds of dynamite. If you can’t 
anticipate it, you don’t live long, and my fifty-four years might have some- 
thing to say on that, but your case is especially awful down there in Missis- 
sippi. There is a worse one over in Louisiana, but you mentioned getting 
to the jury. 

In many, many cases, in the hundreds and hundreds of cases I have 
been on, they have all been tried on the absolute liability no matter where 
we were, if we were even in the state. 

As a matter of fact, that is the way we try them. No judge has ever 
kept one of our cases which I have been on from the jury even though the 
plaintiff made no attempt to put on evidence of negligence, so in my entire 
career I have been working on absolute liability no matter where I work, 
but let me illustrate this position of the appellate court in Louisiana. 


In 1949 in Tennessee the TVA people detonated one of the largest 

explosions in the United States up to that time and up until recently, and 
they invited a lot of experts in to measure the reactions to the closest build- 
ing. 
They put in 1,362,985 pounds of explosives and detonated it instantly. 
The closest building was nineteen hundred feet away, and I have 
attempted here to give you something graphically to illustrate how these 
courts are deciding some of these cases. 

Picture here, if you can, over a million pounds of dynamite in a moun- 
tain, and here a building, nineteen hundred feet away. 

There was no damage to that building, and it’s beyond a shadow of 
doubt that much buried dynamite cannot damage a building at that distance. 

Recently, this was verified by nuclear explosions in the southwest where 
they buried a mountainside and failed to even crack rock three hundred 
feet away or cave-in the ceiling of a tunnel fifty feet from a nuclear ex- 
plosion. They don’t do much of anything underground, but in Louisiana, 
one of these companies prospecting for oil, say, this is a house, put twenty 
pounds of dynamite, twenty-nine hundred feet away, and the lower court 
held that that house was damaged substantially, and the court of appeals 
sustained the decision. 

Now, as far as I know there was no expert used in that case, but that 
is a horrible example. 

QUESTION: May I ask two questions? My first question is, how many 
cases have you testified in? 

ANSWER: Maybe 350, something like that. 

QUESTION: Now, in those cases in which you have actually taken the 
witness stand, has your batting average been better where you have been 
permitted to sit with the defense counsel and suggest questions to the pseudo 
expert, or to remain in the courtroom and observe that pseudo expert on 
the witness stand, or have. you had better results where you remained out 
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of the courtroom entirely and came on the scene for the first time when 
you took the stand? 

Mr. HAMMON: You opened a very interesting question. The results 
all the way where we had pseudo experts have been better when many, 
many times working for insurance companies we sit in with counsel repre- 
senting the defendant, and from that standpoint we are allowed to stay 
in the courtroom when no other witnesses are, and it is a much happier 
situation, and the whole thing turns out happier if we are very close to 
insurance counsel. 

We feel like a racehorse with the insurance counsel.as a jockey and we 
run a good race if we have got a good jockey on our back, and the closer 
we stay to them, even at the counsel table, the better off things seem to 
turn out. 

QUESTION: That twenty pounds you are referring to in Louisiana, 
how far do you expect that that twenty pounds would shake the earth? 

ANSWER: Theoretically, it would shake the whole earth from one 
side to the other, but right now the floor is being shaken considerably 
where you are standing and I could measure it on the seismograph very 
plain. 

QUESTION: I am referring to Louisiana where twenty pounds of dyna- 
mite were put in the ground and of course there was some damage accord- 
ing to the state biologists, and large claims were made. Now frankly, our 
investigation indicates that not over an acre of oysters were actually dam- 
aged. 

My question to you is this, that twenty pounds of dynamite used 
down there would normally under three feet of water, should damage 
those oysters about how many feet away from the acre would be about 
right? 

ANSWER: I don’t know about the life of an oyster. I only know about 
structures. It wouldn’t damage the structure ten feet away. 

Now, there is another point that might bear on your question and that 
is that explosives build up in power almost ten times when they are under 
water, so if you had twenty pounds it would be almost equal to two 
hundred pounds under water under certain conditions. 

QUESTION: In those cases where you say you sat at the counsel table 
and got better results, did you yourself testify or did you get another blast 
expert to come in and testify for the defendant? 

ANSWER: No, I myself testified. 

QUESTION: Did you find, did you ever do it the other way, where two 
of you teamed up, one to help the counsel and the other one to do the 
testifying, thereby eliminating your partiality as best you could? 

ANSWER: No, the only thing I did near that, I have testified with two 
experts on the same case, both of us testifying and both of us remaining 
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in the courtroom during all the trial. We were in Oklahoma recently, two 
of us going through eight trials. 

QUESTION: Did that turn out successfully then, as far as your ability 
to counteract the pseudo expert for the benefit of the jury? 

ANSWER: That is why I say this should be done beforehand because 
it scares counsel, because he doesn’t know the other man is a pseudo expert 
and he fears the worst, and he panics a bit. 

I think he should work out all the questions and answers before trial 
in case one is presented so he can go right into his routine. 

DEAN PROSSER: I gathered from your remark upon the unique quality 
of a field in which there are no dishonest experts, all honest experts who 
always agree, and there are only pseudo experts on the other side. 

Now, Mr. Hammon, how is one to know the expert from the pseudo 
expert? What do you look for in an expert and how do you tell them 
apart? 

Mr. HAMMON: Well, that is hard. There are only four experts in the 
United States, so they could be named. I won’t do it, but they should 
have a great background in construction and seismology and explosive 
engineering, which is a new field, and few are in this. 

They ought to know enough or have had enough experience under 
attorneys to organize their material in a forensic way that you can use. 

So many experts can’t get it over to the jury or they can’t give legal 
counsel evidence in a way that he can admit it under the rules of evidence, 
because too many scientists rely on their books and most judges won't 
allow you to use books at all. 

I do know that isn’t proper according to the rule of evidence, but that 
is what the judges mostly do, so Dean, I’m not answering your question 
fully, but I can’t do it without entering into personalities. 

DEAN PROSSER: Well, I suppose it’s rather like other fields, you ask 
questions of people you know and you find out who the man is. 

I understand that Mr. Hammon has one more diagram he would like 
to put on for the group to look at before we finally leave him. 

Mr. HAMMON: One of our great troubles in being an expert is not the 
law. That is easy enough because you know what it is beforehand, but it 
is the application of the law, and as you travel around the country as I 
do you meet some horrible examples of the application of law, and that 
is the greatest trouble we have as experts, not getting scientific evidence 
together and working out the case with you men presenting the case. 

That can be done exactly and it is a matter of time, but to study the 
judge you have got to deal with and the jury you might get or the habits 
of the locality is to me the principal thing we have to do in it and the thing 
you have to watch to win your cases. 


[ 26 ] 








DEAN PROSSER: We must get on to our third speaker, Mr. Arthur W. 
Murphy, who is an attorney associated with Hughes, Hubbard, Blair & 
Reed, well-known firm in New York City. 

He is a member of the Special Committee on Atomic Energy of the 
Association of the Bar of the City of New York; was executive director, 
Atomic Insurance Study, Columbia University in 1956; is the author of 
a book, ‘‘Financial Protection against Atomic Hazards,’’ published in 1957; 
a graduate of Harvard College, Columbia Law School, and was with the 
Department of Justice, Civil Division, in Washington. 

He is going to talk to us about “Liability for Catastrophic Atomic Ac- 
cidents,”” with particular reference to the impact of federal indemnity legis- 


lation. 
ok x * ~ 


Mr. ARTHUR MURPHY: When I completed a first draft of my talk for 
this meeting, I had an uneasy feeling that I had written more about “‘new 
pit-falls’’ of liability than ‘‘new horizons.”’ I was able to avoid substantial 
changes, however, by convincing myself that for the law, certainly, and 
probably for other spheres of activity, new horizons inevitably mean new 
difficulties. In any event, today I will be talking about problems—the 
problems created for our system of tort liability by the expanding use of 
nuclear energy for peaceful purposes. As might be expected, they are many 
and varied. 

The problems about which I will talk most today are those which 
center about the possibility—-remote though it may be—of a catastrophic 
nuclear accident. Generally speaking, those problems are posed only by 
activities involving the use of substantial amounts of nuclear materials— 
most notably the operation of reactors for the production of electric power. 
But before beginning that discussion, I would like, at the risk of boring 
those familiar with the field, to give to those less familiar, a very simplified 
introduction to atomic energy and its uses. I will also discuss briefly the 
problems, common to all uses of radioactive materials, which inhere in the 
special characteristics of radiation injuries. 


BACKGROUND 


Since Hiroshima, all of us have been forced to a realization that tre- 
mendous energy is released by the splitting of atoms—fission—and that 
enormously greater energy is produced by combining atoms—fusion. By 
now, too, most are generally familiar with the fact that uranium 235 
and plutonium can be so arranged in a nuclear furnace, or “‘reactor,” as 
to produce by means of fission heat for propulsion, electric power and 
the like. 

Probably fewer feel confident that they understand what is meant 
by such terms as “‘radiation’’ or “radioactive materials,” and I will try 
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to overcome that obstacle by quoting from the study ‘Biological Effects 
of Atomic Radiation,” National Academy of Sciences, National Research 
Council: 

“By radioactive material is meant those naturally occurring sub- 
stances such as radium, or those man-produced atoms resulting from 
atomic experiments, which are inherently unstable. Instead of re- 
maining unchanged like ordinary atoms of familiar substances such 
as oxygen, gold, etc., the atoms of these radioactive substances act 
like alarm clocks set by mischievous gremlins for unknown times. 
Unpredictably (at least in individual instances, but predictably for 
the average behavior of a large number) these atomic alarm clocks ‘go 
off’; that is to say, they disintegrate. 

“When radio material disintegrates it emits, along with other less 
penetrating and hence less significant rays, certain high-energy rays 
known as gamma rays. Some of these rays are entirely similar to 
a beam of light, except for the important distinction that they readily 
penetrate human tissue which is nearly opaque to ordinary light. 
Also the energy of these rays is much higher than that of light, and 
this enables them to produce chemical and biological changes in 

‘the tissue they traverse. Rays of this sort, which transport energy 
from one point in space to some other point, are in general referred 
to as radiation. We also class as radiations beams of minute particles 
travelling at high speeds—such as electrons or neutrons which when 
they hit matter produce effects like those of the radiation mentioned.” 


As to the uses of atomic energy, industrial interest has centered about 
the production of electric power. As of now nuclear power in the United 
States is uneconomic and the reactors being built are not expected to pro- 
duce competitive power. But that situation is only temporary; soon in 
this country, and sooner in Great Britain and Western Europe, nuclear 
power will come into its own. The operation of a reactor requires a 
number of other activities of importance to industry: nuclear fuel must 
be fabricated into the most advantageous shapes; as the fuel elements 
are used up they become contaminated and the enormously valuable 
unused fuel must be salvaged by intricate and costly chemical processes; 
highly radioactive waste products must be stored, or diluted and other- 
wise disposed of. 

In addition to these activities involving large amounts of nuclear 
materials, radioactive materials in small quantities—radioisotopes—have 
an extremely wide variety of uses in medicine, scientific research, and 
industrial operations such as machine tooling and instrumentation. More- 
over, the uses of radioisotopes are constantly growing. 

As to the characteristics of radiation injuries, the amount of injury 
caused by radiation will depend on the type of radiation, the total radia- 
tion dose, the dose rate, the extent or part of the body which is exposed, 
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and individual variations between persons. The effects of radiation may 
appear within a very short time or may be delayed as much as twenty 
years or more. In addition, the injury may result from a single large 
exposure or from an accumulation of a number of small exposures over 
a long period of time. Finally, and most important, many injuries 
caused by radiation may also be caused by a variety of other agents. 

The problems which are created for tort law by these characteristics 
of radiation damage are obvious. Delayed injuries raise troublesome 
questions as to statutes of limitations. Injuries caused by cumulative 
exposures, or those which can be caused by agents other than radiation, 
raise difficult problems of proof of the required causal connection between 
an injury and the activity of a particular defendant. Injuries such as 
genetic damage and shortening of life span, about which much has been 
said in the course of the controversy over weapons testing, raise serious 
questions as to what kinds of injuries should, and what kinds of injuries 
can practically, be redressed under our tort system. Finding the right 
answers to questions of this kind will require a good deal of patience and 
ingenuity on the part of all lawyers. 


THE CATASTROPHE PROBLEM 


Turning to the topic promised by the program, the major part of 
my prepared talk will be devoted to an exposition of the steps which 
have been taken to solve the so-called “‘atomic insurance problem’’ and 
the major areas of difficulty remaining in the administration of the 
program which has been adopted. Before closing, I will try to point 
out some of the implications of that program for our tort system and 
I would hope that those implications could be explored more fully in 
the discussion period. 

The starting point of the problem is, of course, the hazard. For our 
purposes, all that is necessary is an understanding of the generally ac- 
cepted answers to the questions: “How likely is a serious accident?”’ 
and ‘‘How bad could such an accident be?’’ But, before stating those 
answers, perhaps one point should be made clear: a reactor is not a bomb 
and a reactor accident would not involve an explosion even remotely 
approximating that of an atomic bomb. Blast damage would be con- 
fined to a limited area and the offsite hazard is the possibility of the 
escape of highly toxic radioactive materials in substantial amounts. 

As to probability, it is generally agreed that the probability of a 
catastrophic accident in the case of a properly built and contained reactor 
is exceedingly remote. As to the amount of damage which might be 
done, the answer would depend on various factors such as the amount 
of radioactive materials released, the location of the reactor, and meteoro- 
logical, topographical, geological and hydrological conditions at the time 
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and place of the accident. The temptation to assign a dollar value to 
the “‘maximum possible damage” is strong, and a number of estimates 
have been made of the dollar amount of damage which might be done 
in the event of a serious accident. While these estimates—which range 
from hundreds of millions to billions of dollars in the worst possible 
circumstances—are useful in giving concrete form to the nature of the 
problem involved, the amount of damage which might be done is essen- 
tially unknowable, and for our purposes it is sufficient to assume that it 
could be of a very high magnitude. 

In short then, the problem is one of an extremely remote possibility 
of a very serious accident; an accident so serious that despite the low 
probability, industry was unwilling to take the risk of ruinous liability 
without substantially more protection than is available in other fields. 


INSURANCE 


When, in 1954, private industry was first given the opportunity to 
operate on its own in the nuclear field, it, naturally enough, looked to 
private insurers to satisfy its insurance needs. From the beginning, it 
was* recognized that private insurance, by itself, could not solve the 
problem of public liability. It was hoped, however, that private insurers 
could provide the needed coverage against damage to the nuclear installa- 
tion, and could provide a substantial amount of liability coverage. In 
the main, these hopes have been realized. 

By now probably all are familiar with the organization of a large 
segment of the insurance capacity in this country into syndicates to 
provide nuclear coverage. The two liability syndicates—the Nuclear 
Energy Liability Insurance Association (popularly abbreviated NELIA) 
composed of stock companies, and the Mutual Atomic Energy Liability 
Underwriters (MAELU) composed of mutual companies—will together 
provide the unprecedented amount of $60,000,000 of liability coverage. 

Since early 1957, when the first draft of the liability policy was 
made public, its terms have been the subject of a great deal of discussion 
among the insurers, industry, the Atomic Energy Commission, and the 
Joint Committee on Atomic Energy, and the most recent draft of the 
policy incorporates many substantial changes as the result of that dis- 
cussion. The precise coverage afforded is still, of course, a matter of some 
dispute and will undoubtedly remain so until the provisions have been 
interpreted by the courts. But the main outlines of coverage are reas- 
onably clear. 

The major features of the policy can be summarized as follows: 

1. The policy covers only liability which stems from the nuclear 
energy hazard; the conventional liability of the insured must be covered 
under a separate policy. 
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2. The term of the policy is indefinite, with provision for an annual 
premium payment. The coverage afforded will be in a fixed amount for 
the life of the policy, and will be depleted by payments in settlement 
of claims, and by expenses of investigation, negotiation, and settlement. 
If the total of such payments and expenditures over the life of the policy 
reaches the limit of liability stated in the declarations, all liability under 
the policy will cease. This concept is critical to an understanding of the 
policy. It means that the commitment of the insurers, although enormous, 
is sharply limited to the capacity of the syndicates. No matter how many 
insureds there may be under a policy covering a particular operation, or 
how many accidents occur over the life of the policy, the insurers’ liability 
on account of that operation cannot exceed the original commitment. 

3. The policy covers the liability of the named insured and any 
other person who may be liable (except the United States or any agency 
of the United States). Because of the broad definition of “‘the insured,” 
coverage under the policy is specifically tied to activities connected with 
a particular installation. This provision is one of great importance to 
the insurers; its purpose is to make sure that, under however many 
policies a person may be an insured, any liability incurred will be covered 
only by the policy of the installation at which the nuclear incident 
occurred. Thus, the fabricator of a nuclear fuel element might be covered 
under one policy against liability arising from the operation of his own 
fuel fabrication plant, and under the policies of a number of different 
reactor operators against liability as a supplier of defective fuel elements. 
The protection afforded him in the case of an accident would be only 
that afforded by the policy covering the installation involved. 

4. The policy does not cover liability for damage to the installation 
itself, or for injury to employees at the site of the installation. Work- 
men’s compensation liability will be covered through ordinary channels; 
however, there will be no available liability coverage for the damage to the 
installation and suppliers will have to try to guard against such liability 
by contract with the operator. The problem of protecting suppliers 
against liability to the operator remains an exceedingly troublesome one. 

5. Finally, although the syndicate policy is basically a liability policy, 
in One important respect it goes beyond the normal concept of legal 
liability and covers damage to property of an insured located away from 
the installation even though he himself may be legally responsible for 
the accident causing the damage to his property. 


THE INDEMNITY LEGISLATION 


If private insurance could not, by itself, solve the liability problem, 
it was obvious that governmental action of some kind would be neces- 
sary if industry was to play the part in the development of atomic power 
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which was envisaged for it in the Atomic Energy Act of 1954. In 
September 1957, the 1954 Act was amended to provide a solution to the 
problem. 

The Indemnity Amendment, or the Anderson-Price Act as the legis- 
lation is popularly known, had two primary objectives. One was to 
relieve private industry of the fear of liability for a catastrophic nuclear 
accident and so to remove a roadblock to the participation of private 
industry in the development of atomic power. The other was to pro- 
vide a substantial measure of protection to the public for injury to person 
or property in the event of a nuclear accident. The Amendment sought 
to accomplish these sometimes inconsistent objectives by a combination 
of three devices: a requirement of ‘“‘financial protection’; government 
indemnity; and an over-all limitation on liability. 


THE REQUIREMENT OF “FINANCIAL PROTECTION” 


The Amendment provides that the Atomic Energy Commission, as 
a condition of some licenses,* shall require, and in other cases may re- 
quire, the licensee to ‘“‘have and maintain financial protection,’’ which in 
turn is defined as “‘the ability to respond in damages for public liability.” 
The obvious purpose of the requirement is to assure that below the point 
at which the Government indemnity takes effect there will be a finan- 
cially responsible defendant to satisfy liability imposed because of “‘nu- 
clear incidents’’ at the licensed facility. 

Although the principle of requiring financial responsibility is familiar 
enough, and the over-all objective of Congress is reasonably clear, there 
will be some difficulty in applying the Congressional directive: A first 
question will be when is “‘protection’’ to be required, or, in other words, 
what kinds of activities does the Amendment cover? The requirement 
is mandatory in the case of licenses for the operation of “‘production or 
utilization facilities’’ or permits for the construction of such facilities. 
“Production and utilization facilities’’ include reactors, reprocessing plants, 
and chemical separation plants, but at present the only licensed facilities 
are reactors. As to activities other than facilities, Congress gave no spe- 
cific guide to the Commission, but indicated that the requirement should 
only be imposed in the case of substantial concentrations of hazard- 
ous nuclear material. Clearly, Congress did not intend the Act to 
apply to the use of radioisotopes, but what of such activities as fuel 
fabrication and waste disposal? As yet, although almost a year has 
passed since the Amendment became law, the Commission has not made 
up its mind, and probably will not until some comprehensive hazards 
study is undertaken. 


* The provisions of the act apply not only to licensees of the Commission but to 
Government contractors. However, I will discuss the act in terms of licensees. 
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A second problem is how much “protection” should be required. 
Congress provided that the maximum shall be the “‘amount of private 
insurance available’’—presumably the amount available from the syndi- 
cates—and that for power reactors “‘having a rated capacity of 100,000 
electrical kilowatts or more’’ the maximum shall be required. 

For installations other than large power reactors, the Commission 
is given authority to require an amount less than the maximum and 
is presently in the process of drafting a formula based on such factors 
as population density, property values in the locality, and fission prod- 
ucts produced by the reactor. If the Congressional intent to avoid 
involving the Government in small claims is to effectuated, a fairly 
substantial minimum amount will have to be required, although in the 
case of educational institutions Congress itself seems about to accept full 
liability. 

THE GOVERNMENT INDEMNNITY 

The second major feature of the legislation is the Government in- 
demnity which covers “‘public liability’’ in excess of the level of financial 
protection required, up to a maximum of $500,000,000 in the aggregate 
for all persons indemnified. 

One important question as to the indemnity is, of course: What 
legal liabilities does it cover? The answer to this question is not wholly 
clear on a first reading of the statute but, as I see it, is as follows: For 
the indemnity to come into effect at all certain prerequisites must be 
satisfied. There must be first an occurrence causing injury to person or 
property resulting from the hazardous properties of nuclear materials; 
second, the occurrence must occur within the United States. (The 
requirement that the occurrence take place within the United States does 
not, by virtue of a recent amendment, apply to the nuclear ship “‘Savan- 
nah,”’ but that exception need not concern us now.) And, third, the 
occurrence must not arise out of an act of war. 

Unless there has been a “‘nuclear incident,”’ i.e., an occurrence within 
the United States, not arising out of an act of war, which causes damage 
to person or property, no liability which may be incurred by reason of 
the operation of a nuclear installation is covered by the indemnity. If, 
however, the prerequisites of the statute are satisfied, the indemnity covers 
any legal liability of any person except (1) claims under state or federal 
workmen’s compensation acts of employees employed at the site of and 
in connection with the covered activity, and (2) claims for damage to 
property which is located at the site of and used in connection with the 
activity. 

In addition, although the Amendment is basically concerned with 
legal liability, the indemnity, like the private insurance policy, covers 
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damage to “‘offsite’’ property of a person indemnified, even if no liability 
can be established. 

Another major difficulty with respect to the indemnity is to co- 
ordinate the point at which it becomes effective with the point at which 
private insurance coverage leaves off. Since the face amount of the 
syndicate policy will be reduced by any payment made or expenses incurred 
for investigation, settlement, or litigation, it is quite possible that at 
the time of a catastrophic accident the amount of protection in effect 
would be substantially less than that originally required. In such a case, 
is there to be a gap in coverage, or does the indemnity take effect at the 
lower point? The answer to this question will depend on the construc- 
tion given the phrase ‘‘availability of private insurance.’ If it is con- 
strued to mean “‘availability to the individual licensee,”” the indemnity 
would begin at the point of protection in effect at the time of an incident. 
Such a construction would seem to accord with the intent of Congress, 
although one would be hard put to find specific support in the language 
of the statute or the report. 


THE LIMITATION OF LIABILITY 


The third major feature of the indemnity legislation is the limita- 
tion on liability. The Act provides: 

“The aggregate liability for a single nuclear incident of persons 
indemnified, including the reasonable costs of investigation and 
settling claims and defending suits for damage, shall not exceed 
the sum of $500,000,000 together with the amount of financial 
protection required of the licensee or contractor.” 


The difficult questions raised by the limitation on liability are those 
of policy and administration rather than interpretation. As to the 
policy of limiting liability at all, there was considerable opposition to 
the limitation on the ground that it was inconsistent with the objective of 
protecting the public. Congress, however, insisted on placing some limit 
on the amount of liability which it would assume, although it impliedly 
undertook to re-examine the question in the event of an accident causing 
a larger amount of damage. Perhaps the chief defect of the limitation 
on liability is that it promises, if it is ever invoked, to be almost im- 
possible of administration. Provision has been made for giving the 
United States District Court having jurisdiction over the place of the 
nuclear incident extraordinary powers, similar to the powers of a bank- 
ruptcy court, to stay actions, apportion available funds, and make any 
other orders required by the situation. Some kind of centralized power 
is undoubtedly necessary if an over-all limitation on liability is to be 
made effective. There is serious doubt, however, that any provision will 
avoid the substantial confusion and delay in paying claims which are 
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promised in the event of a nuclear incident causing damage approaching 
the limit on liability. 

It is, of course, much too early to tell how well the program estab- 
lished by the statute will work. By and large, although much remains 
to be done, it does seem that the framework exists for achievement of the 
objectives of the legislation. However, a few additional words might be 
said about the protection afforded the public. Whereas, industry’s protec- 
tion under the Amendment is direct—by Government indemnity and 
limitation on liability, the public is protected only indirectly—by assuring 
through the requirement of financial responsibility, and the indemnity, 
a defendant against whom judgments can be collected. The Amendment 
does not directly affect the ability of the public to establish liability in the 
first instance; the determination of liability is left to the rules of tort law 
in the various states. 

Elaboration of what needs to be done to make the public’s protection 
fully effective would take more time than is available this morning. For 
this meeting, I will content myself with two broad general statements. 
The first is that even though it seems most likely that courts will apply 
rules of strict liability to industrial operations of the kind covered by in- 
demnity, a strong argument can be made in favor of legislation, preferably 
by the states, to that effect. The benefits of such legislation to the public 
are obvious; and I believe that substantial benefits would accrue to industry 
and the insurers as well. The second is that a major portion of nuclear 
activity will for some time be carried on by the national government; and 
a good deal will be carried on by the states, their agencies and subdivisions; 
and that there is a distinct possibility that the impediments to suit against 
such bodies may partially frustrate the objectives of the Amendment, un- 
less these impediments are removed by appropriate legislation. 

I would like to spend the last couple of minutes today in speculating 
with you about some of the more interesting features of the scheme which 
has been adopted. The program—in both its private insurance and legis- 
lative aspects—has been, essentially, a pragmatic response to a particular 
problem, and has not been examined too deeply in terms of its implications 
for our tort system. Some of the steps taken, however, result in radical 
departures from the usual tort concepts and deserve thoughtful attention. 

Consider if you will the implications for our concept of fault liability 
of the umbrella protection afforded by the insurance and the indemnity. 
Because of limited capacity and the necessity to protect the public, every- 
body, be he innocent, willful or reckless, is protected against the conse- 
quences of his acts by the insurance policy, the indemnity and the limita- 
tion on liability. 

Or consider the impact of the program on our developing law of 
product liability. Assuming that, by statute or decision, strict liability 
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is imposed on the operator, will not his suppliers (who in all likelihood 
will not be held strictly liable) for most practical purposes, be unconcerned 
with legal liability to the public? Except in special cases it is most unlikely 
that a member of the public will assume the burden of proving the negli- 
gence of a supplier if the operator is within reach. And since everyone 
will be protected by a single package neither the operator nor his insurers 
will seek to assert subrogated claims. Much can be said in favor of focusing 
liability on a single entity, but are there countervailing considerations? 

Finally, consider the implications of the limited liability of the nuclear 
enterprise, and the acceptance by the Government of responsibility above 
the level of available insurance. Is this not, with respect to possible catas- 
trophes, preferable to preserving the fiction of unlimited liability, and 
forcing the courts to make essentially legislative determinations as to limits 
of liability under the guise of ‘proximate cause?”’ 

Such speculation is not, I believe, idle. The problem of the catastrophic 
accident is not unique to the nuclear field, and the experience gained from 
this experiment may have wider application than we now perceive. If so, 
it will be important not only to have mastered the mechanics of administer- 
ing such a program, but to have thought a little about how the program 


affects our system generally. 


DEAN PROSSER: This matter is somewhat later than we think. Not 
long ago at an atomic plant, a truck was transporting atomic waste to an 
unspecified destination for disposal, and a workman carelessly failed to 
fasten the tail gate of the truck, and a lead can containing a considerable 
quantity of highly lethal material fell off the back end of the truck in the 
roadway, fortunately before the truck left the grounds of the plant. 

The can fell upon the place where it was sealed, the seal was damaged, 
the lid came off and the contents were spilled on the roadway. It took 
several days to relay the roadway to a depth of several feet and for an area 
of several feet around the point of impact. 

It had to be done by workmen wearing protective clothing and work- 
ing behind lead shields and that sort of thing. 

Consider what that would have meant if it had happened on a public 
highway that that truck had traversed one way or the other to reach its 
destination and paricularly if it had been raining. Some of these atomic 
wastes are soluble in water and the water has to go somewhere and ulti- 
mately winds up in the stream. 

There is a nice insurance case for you. 

Mr. STUART TURNER: I have a question, Dean. 

Mr. Murphy, my experience with these matters is limited to the use 
of radioactive tracer isotopes. 
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You probably covered it and being a layman I probably missed it. I 
am thinking of the big old white-faced bull down in Texas who was 
worth about $40,000.00, and he goes and is exposed to radiation and 
starts throwing three-headed calves. 

Now, would that type of a loss be covered under this projected pro- 
gram, radiation loss? 

Mr. MURPHY: Well, as of now, I would say the answer is No. The 
program doesn’t come into effect until—there is a requirement by the 
Atomic Energy Commission that the particular user buys a policy or 
furnishes protection, but that $40,000.00 loss can be covered under your 
conventional liability policy. 

Mr. TURNER: I was thinking if there was an exclusion against it. 

Mr. MuRPHY: Well, the intention of the insurers again is that they 
will not exclude radioisotope coverage from conventional policies. 

The only exclusions will be in cases where there is an exclusion already 
in a policy which will provide that if you are covered under a syndicate 
policy you are excluded, your coverage is included here, but what you may 
run into, and I think this is probably a mistake on the part of some of the 
insurers, what you may run into in the case of some particular kinds of 
isotopes is an unwillingness of the insurer who writes your coverage to 
write that, in which case, he will send you to the pools, and the pools will 
write it. 

I think this is going to create a great many problems because the pool 
policy was written with the notion that the government indemnity would 
take on above that. 

If we ever get around to allocating how much coverage there is in a 
pool policy between a supplier and operator, I am afraid of headaches. 

QUESTION: In regards to the vessel Savannah which I believe is 
already being built and as I understand it, special arrangements have been 
made to cover that vessel by tests and so on, does the Price-Anderson Act 
cover operations of nuclear vessels outside the three-mile limit? 

Mr. Murpuy: I don’t have the particular amendment with me, an 
amendment passed and presumably it has been signed by the President, 
which would specifically apply to the nuclear ships as the Savannah, for 
the purposes of the Savannah, the restriction in the Act that the occurrence 
must take place within the United States, is inapplicable, but that is a one- 
shot proposition which applies only to the Savannah, and unless the Act 
is amended, as it must be if we get to the point of using nuclear power 
generally, there is no coverage outside of the three-mile limit. 


* * * * 








Resolution in Opposition to Federal Regulation of the Insurance Industry, 
adopted at the Eighteenth Annual Convention in San Francisco 
on August 22, 1958 


WHEREAS, the regulation of the Insurance Industry by the Federal 
Government is being considered by the Congress of the United States; and 


WHEREAS, it is the consensus of opinion of the members of the 
Federation of Insurance Counsel in convention assembled at San Francisco, 
California, on this 22nd day of August, 1958, that Federal regulation 
of the insurance industry would be detrimental to the best interests of 
the public and the Insurance Industry; 





Now THEREFORE, BE IT RESOLVED: 


(1) That the membership of the Federation of Insurance Counsel 
is opposed to Federal regulation of the Insurance Industry and 
favors the continuation of regulation by the several states; 


(2) That the president of his organization be, and is hereby, em- 
powered and directed to appoint a special committee of such 
number as he may determine, to represent the membership of 
this Federation in its opposition to Federal regulation of the 
Insurance Industry; and 


(3) That such special committee be, and is hereby, empowered and 
directed to take such action, subject to the approval of the Board 
of Governors, as may be advisable to effectively carry out the 
purpose of this resolution and to submit copies of this resolu- 
tion together with other pertinent data and material to any 
committee of Congress considering the subject, and to United 
States Senators and members of the House of Representatives 
and to appear by one or more of its members before any such 
Congressional Committee. 
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Recent Decisions 


Automobile Assigned Risk—Agency—Binder Ineffective—An automo- 
bile liability insurer is not liable for damages arising from an accident 
occurring before the insurer received notice of assignment of the risk and 
receipt of premium, regardless of representations by an agent of another 
insurer to insured that he was covered through the Assigned Risk Plan. 
Manufacturer’s Casualty Company v. Hughes, Ark. , 316 S. W. 
2d 827. 








Direct Action Against Liability Insurer Denied—T he Louisiana statute 
authorizing a direct action against a liability insurer is not enforceable in 
New York by a New York resident injured in an automobile accident 
while in Louisiana. Morton v. Maryland Casualty Company, 4 N. Y. 2d 
488, 151 N.E. 2d 881. 


Insurer as Third-Party Defendant--Severance—Insurer was impleaded 
as third-party defendant in an action for negligence by a homeowner 
against a contractor who broke a gas main, resulting in an explosion dam- 
aging his home. Insurer answered, claiming the explosion was not covered 
by its policy. Insurer, envisaging a trial infected with prejudice, moved to 
sever the main action from the third-party action, pursuant to Section 96 
of the New York Civil Practice Ac’. Held, Insurer is entitled to a sever- 
ance because it would be subjected to some prejudice if both the main and 
the third-party actions were tried before the same jury. Kelly Vv. Yannotti; 
Y. & F. Landscaping Co. v. Aetna Casualty & Surety Company, 4 N. Y. 
2d 603, 152 N. E. 2d 69. 


U-Drive-It Coverage vs. ‘‘Other Insurance’’—Cosmopolitan issued a 
$300,000 liability policy to lessor of U-Drive-It Co. truck. Continental 
issued a $20,000 liability policy to U-Drive-It Co. covering the truck. 
Both policies contained an “‘other insurance’ clause. Cosmopolitan de- 
fended lessor in a negligence action and settled for $10,000. Cosmopolitan 
then sued Continental and won in lower court on ground that the Conti- 
nental policy was ‘‘primary’’. On appeal, Held, neither policy was primary, 
both policies applied, and each should pay half the loss. Cosmopolitan 
Mutual Insurance Company v. Continental Casualty Company, N.J. 
’ A. 2d j 
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New Members 


LOWELL C. DAVIS HAYES KENNEDY 
Martin, Davis & Mattoon Greyhound Corporation 
P. O. Box 218 5600 Jarvis Avenue 
Sidney, Nebraska Chicago 31, Illinois 


EMIL C. RASSMAN 
Rucker &% Rassman ALVIN E. WILSON 


617 Midland Tower Allstate Insurance Company 


Midland, Texas Gimbel Building 
Philadelphia 7, Pa. 


RALPH S. MASON 


Mason, Griffin & Moore 
201 Nassau Street oe, ae Co 
See ee ee P. O. Box 6, Wall Street Station 
New York, New York 
CHARLES D. HURT 
Hurt, Gaines, Baird, Peek & Peabody 
614 William-Oliver Building C. G. BEACH 


anaes 3, See Ohio Farmers Insurance Company 


Y Ohio Farmers Insurance Company 
EDGAR A. NEELY, JR. LeRoy, Ohio 
Greene, Neely, Buckley & DeRieux i 
1040 Hurt Building 


Atlanta 3, Georgia : RICHARD D. PORTER 
Motor Club of America Insurance Group 
JAMES K. RANKIN 449 Central Avenue 


Powell, Goldstein, Fraser & Murphy Newark, New Jersey 


1130 Citizens & Southern Bank Building 


Atlanta 3, Georgia 
FRED D. CUNNINGHAM 


Shelby Mutual Insurance Company 
CHARLES 'W. SRAREM Shelby Mutual Building 


Seale, Hayes, Smith & Keogh Shelby, Ohio 
700 Florida Street 
Baton Rouge, Louisiana 


VICTOR P. PETRONE 


RICHARD L. WILLIAMS Aetna Casualty & Surety Company 
Bremner, Parker, Neal, Harris & Williams Surburban Station Building, i 
905 Mutual Building 1617 Pennsylvania Blvd. i 
Richmond, Virginia Philadelphia 3, Pennsylvania ' 


* * * * 


NEW INSURANCE COMMISSIONERS 
The following new insurance commissioners have been appointed to date of publica- 
tion. Our By-Laws provide that insurance commissioners shall automatically become 
honorary members of the Federation during their term of office. 


FRANK BLACKFORD, Michigan DEAN MUSSER, Oregon 
THOMAS THACKER, New York JOHN R. LONG, Tennessee 
EDWARD A. STOWELL, Ohio CARL A. HULBERT, Utah 


[ 40] 





uy 


‘yI0X MON ‘Aydanyy “AA ANYITY ‘aqyIA 
-~SINO'T ‘UOWTUE EY UONENS {OOYIG Me'T BIUIOZITED JO AysIOATUL) ‘JaSSOIg "TJ Wei Uva ‘oIsINULIY URS “IOUINT, “AA MeMs 


os a ar 


Ry. ni .S ™ 
» ff 





fr Agger pP a may 






el — lala _ s i sl act nc 


6S61 ‘77-07 Asenaqay 
VNVOINANY FHL 





buyoayyy POPU, 7) Oo} nof) Popagony 








ibis Sih Hotel 


J é 
ib 


= 
BES 
ve 
Pu 
pt 
a 
im 
a 
IS 
i 
a 
mE 
mm 
= 
= 
om 
z 

’ 

5 


e* 





MIDWINTER OFFICERS MEETING 
February 20-23, 1959 


All members are cordially invited. Sessions will be held at the AMERICANA Hotel in Miami 


Beach on February 20 and 21. Concluding Sessions will be held at the 
HABANA HILTON Hotel in Havana, Cuba, on February 23. 


Make Your Réservation Non! 
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Trial Tactics Panel 


Transcript of a Panel Discussion, Held at the Eighteenth Annual 
Convention in San Francisco on August 21, 1958 


ORLA ST. CLAIR, Superior Court Judge, San Francisco, Moderator. 


JOHN W. MCcINNIS, of McInnis, Focht & Fitzgerald, San Diego, “‘Defend- 
ant’s Selection of the Jury,” 


EDWARD BRONSON, of Bronson, Bronson &% McKinnon, San Francisco, 
“The Opening Statement,” 


JOHN R. ALLPORT, of Allport & LaFollette, Los Angeles, ““Use of De- 
fense Medical Examination,”’ 


WALTER ELY, of Betts, Ely & Loomis, Los Angeles, “Jury Argument,” 


W.R. MCKELVY, of Skeel, McKelvy, Henke, Evenson & Uhlmann, Seattle, 
“‘New Approach to Insurance Litigation.” 


PRESIDENT J. HARRY LABRUM: It is my pleasure to present to you 
the Trial Tactics Panel this morning which will be moderated by Judge 
Orla St. Clair. 

It’s a particular pleasure to me this morning especially because I hadn’t 
anticipated the opportunity of presenting an old friend and distinguished 
California judge in the person of Judge St. Clair. 

Judge St. Clair was a colonel in the Signal Corps where I served during 
the war with the judge, and he had a distinguished career before that as a 
lawyer and after that as a lawyer and then was elevated to the Superior 
Court Bench. 

The other panel members, all of whom are distinguished attorneys 
from the West Coast, are John Allport of Allport & LaFollette of Los 
Angeles, who will talk on the ‘“‘Use of Defense Medical Examination.” 

Edward Bronson, of Bronson, Bronson & McKinnon, of San Francisco, 
who will give you ‘““The Opening Statement”; 

Walter Ely of Betts, Ely & Loomis of Los Angeles, who will present 
the “Jury Argument”’; 

John W. McInnis, of McInnis, Focht & Fitzgerald, San Diego, will 
present the “‘Defendant’s Selection of the Jury’’; 

Bill McKelvy of Skeel, McKelvy, Henke, Evenson & Uhlmann, of 
Seattle, “New Approach to Insurance Litigation.” 

Now, Judge, the panel is yours. 
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JUDGE ST. CLAIR: Thank you, for the pleasant introduction. 

The technique we are going to follow is this: I will call on each one 
of the members of the panel to make his presentation in a rotation we have 
agreed upon, and then we will have a question and answer period. 

I would like to ask you to write out the questions if you possibly can 
make notes during the talks of the questions you want to write out. 

We are going to follow the routine of the case itself so I will call not 
in the order in which they are listed, but in the order that would appear 
proper for the jury trial itself. 

With that in mind, I would like to call first on John McInnis for the 
subject of the ‘“‘Defendant’s Selection of the Jury,’’ and I should warn Mr. 
McInnis and all the other members of the panel you are limited to fifteen 
minutes. 


Mr. JOHN W. MCINNIs: In selecting a jury, it’s my opinion that it 
starts before you get into the courtroom. 

I have in mind that when the file comes to the office you review it and 
you meet the defendant, sign the answer, and then I go ahead and start 
taking discovery proceeding. 

At that time, to me, anyhow, I am forming in my mind the kind of 
juror I would like to see in the box for this particular case. 

If you have a young defendant, late twenties, nice looking young 
fellow who happens to have been a college graduate or exposed to some 
higher education, you have got some pretty fair jury bait going for you 
for the elderly lady jurors, whereas a young plaintiff or the nondescript 
housewife usually calls for her own sex against her on the jury, so before 
you enter the courtroom you are thinking about the type of jurors you 
would like to see, and I think any experienced defense lawyer has in his 
mind before he walks in the door of the courtroom just what he hopes 
to draw of the first twelve until he starts his challenges. 

Now, whether you are in a state or federal court to me makes a differ- 
ence. 

In San Diego County, where I practice, the federal court and juries are 
the high type, intellectually, socially, and I think economically speaking, 
more the blue ribbon class. 

Strange as it may seem, experience shows in our area, they give the 
so-called adequate award. Why, I don’t know, unless this explanation 
satisfies, and that is that these jurors, being an intelligent type, they are 
not swayed by the old plaintiff tactics of confusion, oratory and such, 
but they sort of like the modern trend, Mr. Belli’s method of trying cases, 
that is, logic, persuasion of evidence, and of course they go for a complete 
disclosure, and when they find against you, they find heavily. 
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In fact, the highest award that I know of in our county has come out 
of the federal courts both in death cases and personal injury case. 

We had a spinal anesthesia case in the federal courts, I wasn’t on it, 
where the award for a paralysis was $250,000.00. 

We had another award in a death case of a widow with two children, 
$275,000.00. In these cases in the state courts they would never have hit 
the hundred thousand dollar mark in our county. 

The answer is that this juror in the federal court who has a substantial 
earning capacity and has capital is more apt to give the higher award be- 
cause of his capacity to appreciate money. 

We are tending now to select a juror who has less, which is a trend 
away from the old days when we thought the fellow who didn’t have it 
wanted to give it away. I don’t believe that is true today. 

In selecting the jury, in California, they call twelve in the box, and 
in Southern California, where I practice, the plaintiff exercises the first 
peremptory and has the first examination of the jury by voir dire. 

The challenges are then exercised alternately, six peremptories, un- 
limited for cause. 

As the jurors go by the defense counsel’s table, I take a look at them. 
I never turn and look at them so they are looking at me. I watch them as 
they walk along and enter the jury box. 

They don’t see this close scrutiny, but it is for a purpose. It’s the only 
way you are going to pick up a limp, deformity, or some other physical 
abnormality you wouldn’t see if they are in the jury box. 

Also, you can tell a lot, believe it or not, from looking at a person’s 
attire. I watch the women to see if their seams are straight. Of course, if 
they are wearing seamless stockings,—but their slip might be showing. 
I look at their shoes and their clothing, and I can tell you fairly well 
whether they appear to be a neat, orderly person, because their thinking 
is generally on that line, and I will take the one who looks tidy and neat 
over the one who looks a little messed up, and I think that type of juror 
understands, generally speaking, the details of the evidence better than the 
other type. 

In the male juror, I like the fellow whose suit is pressed, it doesn’t 
have to be the latest, and I like him with a necktie and shirt, believe it or 
not, we get a lot of workers out of aircraft factories, men dressed pretty 
rough. 

So you can get an insight into a jury by watching them as they go by. 

After they are in the box and plaintiff starts examining, defense 
counsel should pay attention to plaintiff’s questions, because you can get 
an insight into the juror’s thinking by watching his reaction and expres- 
sion to counsel for plaintiff as well as when you examine. 

You can see whether in being questioned he is resentful; some of them 
even become a little belligerent at times. 
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All of this you are noting down on your pad, of course. 

During this period, you are mentally remembering the names of the 
jurors. I believe in memorizing the names of the twelve jurors in the box 
and also their occupations. 

It’s easy, there are only twelve, and while they are being examined, 
you can pick them up. 

If you do that, and leave your pad on the desk when you talk to them, 
you are on a more friendly basis and it isn’t as much as a sort of fact- 
gathering, scouting, expedition as the juror would not wish to be on. 

After plaintiff has finished his examination, I find it well to let the 
judge make the next move. When he calls upon you to commence your 
voir dire, thank him for the opportunity, and I believe it best when you 
start out, to address the jury generally rather than pick up one juror and 
start in shooting questions at him. 

When I say “‘generally,’’ I have in mind introducing yourself, if the 
court hasn’t already done so. If he has they probably didn’t get your name 
straight anyway, so tell them again who you are, who your client is, have 
him stand up, do the same for plaintiff’s counsel and his client. 

Then, ask a few general questions that haven’t been covered, the usual 
type, if they drive a car, if they have had any previous litigation along this 
line, anything to start them off and get them at ease a little bit. 

Collectively, you are not exposing any one of them to a series of ques- 
tions. 

At this point, if there is intoxication in your case or a twist in it some- 
where that you know is coming out, I feel it advisable to spring it on the 
jury right then and do it collectively and find out how many of them are 
going to agree or disagree with your position. 

When you finish that you can start in chatting with each one. Many 
attorneys, trial counsel, say, ‘Well, why ask them all a lot of questions, 
you know the answers are going to be pat, you are going to get the same 
questions. In fact, what is wrong with the old system of getting up and 
saying expansively, we will take the twelve jurors in the box.” 

I don’t believe in that. 

After all, this is your first time you contact the jury, you won’t have 
an opportunity to talk to them again until you are closing with them while 
all during this trial they will be watching you and be forming an impres- 
sion as to whether or not they are with you, and if you can ease that gap 
and make an inroad, you have got a friend going for you on the jury, and 
by chatting with each one, you bridge that, I believe. In discussing your 
case with the jurors, I find it wise never to ask if they are prejudiced against 
anything because obviously they are going to say no. 

Put the question to them in a form of words that doesn’t call for a 


yes Or no answer. 
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For instance, say, ‘““‘Have you ever had an experience along this line? 
Do you believe this? Would you agree with me on that?’’ So that you 
never ask the juror outright whether or not he has a definite prejudice, and 
by his answers you get the information, and what you are trying to do 
during this period of voir dire is to determine for yourself whether or not 
this juror is going to make a good juror for the defendant in this particular 
case, having in mind his social economic status, his occupation, and all of 
the necessary information you can obtain from him. 

It’s not for the purpose of putting across our theory of the case. It’s 
nice to get across, but I have found these trial judges will slap you down, 
and you have got to get to them in an indirect method in lay language, 
because the minute you start expressing rule of law to a juror, he has been 
silent and the trial judge has had to sit and listen and wants to get in the 
act, and here is his time to admonish. 

Of course, that is never good, so you know your particular trial judge, 
some of them you can get more leeway than others, and in the community 
where I am of fifteen judges, we have them all taped and booked so we 
know how far we can go in each court, so you play the judge as well as 
the jury. 

Perhaps I might briefly tell you the kind of juror I like to see when I 
am trying a personal injury case. 

I like to know first of all if the juror lives in an area where he might 
be exposed to a zone, a road, a speed area where an accident similar to my 
case might have occurred if it’s that kind of case. 

Then I can impress upon him during the evidence something that will 
help him in the jury room and give it to him in the argument so he can 
take it in with him. 

You find those things out, of course, by previous knowledge or ques- 
tioning of the jury. 

In San Francisco they have a jury book and in Los Angeles, which is 
a must for trial counsel. 

In San Diego we don’t, all we get is the names of the jurors and their 
residence and whether or not they are property owners. You have to dig 
the rest out on voir dire examination and their residence is important. You 
don’t have to know the street, just what area. If you know your city well 
enough, that tells you two things. 

It tells you the relative economic status of the juror plus the fact that 
he has to travel by certain roads to get to his work or to his home. 

You might ask what general information can be used to advantage 
by the defense attorney. 

Here is the way I look at it. Generally speaking, I will take a juror 
who lives in a better middle-class section of the city, I will take an experi- 
enced juror over those who first come on the panel. 
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On racial consideration, I will rule out the Irish, French, Italian, Yugo- 
slavs, and the colored people. I will take the English, the German, Scan- 
dinavian, and I mean by this, their descendants or as close as you can picture 
those people by their characteristics. 

I like nurses, I will take doctors and accountants’ wives on the jury. 
I will remove anyone who is physically handicapped because I have found 
that it hurts. 

Some say, “Well, maybe they didn’t get any money for their injury, 
maybe they were never compensated.’’ That cuts two ways. Maybe they 
want to see the next fellow paid and paid substantially for what they have 
suffered, so I rule them out. I will take a preponderance of female jurors 
if the plaintiff is female, and as many men as possible if the plaintiff is a 
child. 

If a male plaintiff, I will take as many men as I can get. 

If my defendant is an elderly person, I will take the older jurors, and 
if he is young, the young juror. 

I will take as many jurors in an occupation as closely associated to the 
occupation of my defendant as I can get, and if I know the case is one of 
liability, I don’t want the so-called wealthy or high-class juror, he goes out. 

As far as pensioners and civil service people are concerned, they are 
hard to tab. We have a lot of those in San Diego. 

I think, generally speaking, they are conservative in an award, and 
quick to find liability. 

Retired military people are good, because most of them have been ex- 
posed to court martials and martial law, and they will grasp the defense 
contributory negligence. 

I think they make a person accountable more closely for his acts be- 
cause of military background. 

I have learned literary people, musicians, waitresses and bartenders are 
all bad for the defense. They are happy to see someone get a sum of money 
and put it back in circulation. 

As far as those who are unemployed or a little sketchy or odd charac- 
ters, they are obviously non-conformists, they will go for the higher verdict 
every time. They don’t know why. 

School teachers are not very good as far as jurors are concerned. They 
seem to be able to pass up any argument on-contributory negligence and go 
for dramatics. 

In summing up, in analyzing the defendant’s choice of jury, I say this, 
go to work on them the minute you walk in the courtroom by your per- 
sonal presence and demeanor, keep it up all the way, because in the final 
analysis, they are going to find for the lawyer instead of the client, and if 
they will go for you, you have got the case won, you have fifty-fifty 
liability. 
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JUDGE ST. CLAIR: I will reserve my questions until the question period 
for Mr. McInnis. 

We will now hear from Edward Bronson of San Francisco on ““The 
Opening Statement.” 

Mr. EDWARD BRONSON: Judge, I am delighted to say that the small 
amount of time that is alloted here doesn’t give us any umbrella treatment 
of any of the subjects; all you can do is generalize, make a few points, and 
the opportunity of instancing your points with examples is out the window. 

I want to say in passing that my observations here have not been 
gathered from watching my own work, but rather the work of other law- 
yers and | am referring particularly to the fine group of trial attorneys in 
this community and the surrounding communities that are carrying the 
burden in defending these corporate insurers, and utilities. 

There is an old adage that an attorney never has better control of his 
case than when he is making an opening statement. 

It’s a pretty challenging thing. Nobody is going to doubt the pro- 
priety of it, but to me it brought to mind that a lot of us don’t give enough 
attention to the opening satement. If you stop to think, the jury is there 
bug-eyed, anxious to know what it’s all about, their minds are fresh, just 
like a piece of dry blotting paper, and you have got the whole field for 
yourself. 

It’s a challenging thought and one that suggests instead of going in as 
we often do full of our case, we know the facts, we don’t think how we 
are going to put it out, we play it by ear, wait to see what the plaintiff 
says, and the pattern, what we think will be an appropriate rebuttal. 

I think the first thing to do, of course, is to make your issues and state 
them clearly and concisely and get them before the jury. You should be 
clear, of course, right to the point, and when you have said them and got 
your statement done, sit down. 

Don’t worry about how much time it took, whether long or short, 
but get those points over, and above all, in treating the evidence, be fair. 

Now, I think you should speak extemporaneously in your opening 
statement. We have all seen men with a prepared speech that they give or 
in effect, read, or keep using a crutch of notes, and stand away from the jury. 

There is little excuse, in my mind, at least, for hanging over the jury 
box or standing so close you can only speak to two, three or four of them 
at one time. 

Keep bobbing your head around, at this stage of the proceedings, if 
not at every stage of the proceedings of a jury trial. 

Now, everyone, I think, admits that the narrative style is the one to 
adopt. An opening statement that is interrupted constantly by a statement 
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“That we believe our evidence will show the jury this and that, we expect 
to prove also this and that,” is out of the way. 

You make that statement at the start and then go ahead and give a 
narrative style. That is the kind that the jury got from the time they were 
kids listening to fairy tales and there is an analogy. 

Now, use simple language, use short sentences, use the pause, and don’t 
crowd it on too fast. 

I am going to make a little digression here and speak of the omission 
by the defense of an opening statement. The first is when you have noth- 
ing to talk about, and that unfortunately happens to us occasionally. 

Another is the case where you are not sure from your best efforts and 
your careful study where your emphasis lies. 

Another one is the case where you can’t afford to commit yourself to 
a proof or proofs beforehand. 

I am going to leave that subject here because it’s a very, very unpleasant 
subject to me to talk about. Now, how are you going to do this, how 
are you going to manage an omission to make an opening statement when 
you have been invited to by the judge? 

Frequently, perhaps most frequently, the counsel will arrive and say, 
“Well, I would like to reserve my statement, if the court please,’’ and then 
of course the thing is forgotten in the midst of trial and the taking of 
testimony, you get around to the defense side, the case is pretty clear from 
the cross-examination where you are going, and you go right ahead. 

However, lots of times it’s happened to all of us, if you get a needling 
from the plaintiff's attorney when he knows you are in that position and 
“You will hear from Mr. So-and-so now what the defendant expects to 
prove in this case, and we are all going to be very interested to hear what 
he has to say.” 

I heard one fellow answer one of those needlings in this fashion: He 
said, ‘“Well, with regard to that, your Honor, I am in this position, I 
wasn’t a bystander, I have no direct knowledge of my own, and I don’t 
think my opponent has any knowledge of it, and I will be content to let 
my witnesses give their statements of what the proofs are for the defense.” 

Someone said that a good trial is characterized more than anything 
else by the mistakes you don’t make. 

Now, I am going to mention a few don’ts here and I am perfectly 
aware that these things are all controversial. 

The opening statement is no place to appeal to prejudices. You might 
get a couple of jurors, but you might lose six or seven others. 

Don’t overstate your case. I would say if it’s a choice between over- 
stating and understating the facts that you expect to prove, by all means 
take the understatement, and there are a few lawyers in this community 
that have developed to a fine art the art of understatement of their case, 
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and the very subtle psychological effect that arises out of it when their 
proofs turn out to be much stronger than their promises. Don’t quote the 
law and don’t say that you are going to prove things that you know are 
inadmissible evidence. 

The inevitable objection comes, the inevitable ruling of the court 
against you in the nature of a rebuke occurs, and you lose another golden 
thing, and that is the well-planned continuity of your statement. 


It should go in uninterrupted and there is no use courting trouble. 


If the plaintiff in his opening statement has exaggerated or misstated 
facts, don’t take issue with him in your defense statement. 

The way to hit that in my humble view is to let the evidence disprove 
it. You are going to have a chance to argue. 

Also, avoid unnecessary detail. 

There is a tremendous temptation apparently in lots of us to give the 
whole story, the blow by blow and so on, and when you are through, you 
have sucked your case dry of the interest to the jury. 

It’s a flat tale when it comes to them from the mouths of the witnesses 
and the purpose of the opening statement is not to detail all of that material. 

I think it’s wise to refer to the parties to the suit in your opening state- 
ment by name rather than plaintiff and defendant. 

As a matter fo fact, it’s surprising how many jurors don’t know the 
difference between plaintiff and defendant when they first sit down there 
and you are talking to empty ears. 

Also, in making your opening statement, do not repeat admitted parts 
of the evidence that have been fully covered by the plaintiff. 

That is a sleep producer; of course, and also, don’t repeat yourself. 

You might challenge that on the ground you want to emphasize some- 
thing, you want to hit it again and again. To my mind you are losing 
the jury. 

The inevitable subconscious thought comes, you have covered that 
already, brother, get on. 

Now, on a more positive side, there are some things that should be 
done. Here again, I am on controversial ground, but I will mention these 
things, that in perhaps the majority of the cases seem to me to be rules 
that should be followed. 

First, very carefully and assiduously build, as far as you can, a reputa- 
tion with the jury for being square and fair-minded and level-headed 
fellow, and there is a lot of ways that that can be done. 

For instance, admissions of weaknesses in your case, if they are not 
too bad. 

Another one, you have got certain surprises for your opponent. Don’t 
put them out there by any means. I. appreciate that all of these things, 
gentlemen, are a, b, c’s to all of us, but it doesn’t hurt, I presume to parade 
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them again because many of them are rules that are honored in the beach. 
Hold back your surprises, you have got impeachment. Why anybody 


would want to tell the jury ahead of time he is going to make a liar out’ 


of this plaintiff on this and that score— 

You have got some undercover work, perhaps. Of course, you are 
keeping that in a back pocket. 

Previous accidents in which the same injuries were claimed or accidents 
subsequent to the one in trial, admissions that you have evidence of finan- 
cial interest by the plaintiff, are things of the type that I am speaking of. 

In a case where the plaintiff has not suggested it in his opening state- 
ment, by all means get in the opening statement the defense that you 
have. He hasn’t even suggested it. 

There is the one case where the jury should be apprised ahead of time 
that here lies your defense, and you develop that perhaps as fully as any 
other thing. 

It isn’t a bad idea in your opening statement to name names and 
ranks or positions if you have got a good witness. 

Everybody knows what the highway patrol officer says, and supposing 
he is on your side. It isn’t a bad idea to let the jury know at the start, 
and that you are producing the highway patrol officer that observed or 
came upon the scene later and to give the jury what he knows about this. 

You know that the other fellow isn’t going to call him of course 
in that instance. 

Another thing, it’s well to put in a personal note about your boy or 
your girl, your man or woman, who is your key individual in your 
defense. 

There may be some little things, sometimes it’s a little corny getting 
it off, but producing things like peculiarities in the family life, war record, 
things like that, can be tucked in and it makes for people rather than 
for issues. 

An attorney should explain to the jury in his opening statement 
apparent weaknesses in his case that in fact are not weaknesses, where the 
weakness seems to be, but in fact is not real. 

If you do not do that at that time, you leave to too late a moment in 
the trial the bringing out of the defense. For instance, supposing a man 
has had ten highballs before the accident. There is some explanation you 
can dig up for that, bring it out, because you know the other fellow has it 
from your depositions, or the fellow that cracked into the rear end of a 
car and caved it in and just drove off, he just didn’t feel the impact. 

If you have a case involving a complicated machine, those cases that 
are out of the line of the juror’s work and information, I think it’s wise 
to be full and complete in your explanation of the thing and stating 
your defense in connection with it, because then you should get two 
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shots at it, you get your opening statement, and then you have your 
experts, but it’s well for you to do it, because everybody knows the lawyer 
knows more than the expert does and he is certainly more articulate, so 
that is a good rule, I believe, and helps the jury. 

Keep the corporate defendant employer in the background, always 
front your man, stress on people and personalities, rather than the soulless 
corporation. 

I will close with this: 

I think it sums up into what you are striving for, what results do you 
want out of this opening statement. 

First, you want to excite the jury’s interest and their anticipation of 
your case; second, you want to present a fact picture and you want to 
present one that is easily grasped at that moment, at that early moment in 
the trial; and third, you want to arouse a critical attitude in the minds 
of the jury. 

If you are successful in arousing the critical faculties of the jury during 
your defense opening statement, you have done the biggest thing for your 
case that you can do, because that has a relation all through the trial to the 
way the evidence is accepted when the witnesses are on the stand. 

I agree with what John McInnis said here about the fact that an 
attorney oftentimes is substituted in the mind of the jury for his client, 
and that suggests one further thing, that you work to establish the con- 
fidence of the jury in you, or at least to make a good beginning for a con- 
viction in the minds of the jury that you are fair and presenting nothing 
but an honest statement of what you believe the case to be about. 


* * * * 


JUDGE ST. CLAIR: We will now call on John Allport of Los Angeles, 
whose subject will be ‘‘Use of Defense Medical Examination.” 

Mr. JOHN R. ALLPORT: The obtaining of a medical examination 
by the claims department of an insurance company at the claims stage, 
or the obtaining of a medical examination by trial counsel immediately 
upon the file being referred to the office, has become routine. Probably the 
reason for this is that the claims department wants a means for evaluating 
the potential claim, a means for protecting against medical testimony to 
be produced by the plaintiff. The lawyer proceeds with the obtaining of 
the early medical examination because he feels he might possibly be 
criticized if he did not immediately fortify his file and be in a position 
to render an opinion to the company of the litigation hazard in that 
file based on the medical situation. 

It has been my experience that too many times the claims departments 
of the companies and the lawyers themselves don’t consider some of the 
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disadvantages that perhaps will arise from too early a medical examination, 
and an embarrassing situation that might result later on from the obtain- 
ing of one too early in the game. 

There are several reasons that I think should be considered before 
anyone proceeds to obtain an early medical examination on the file. 

First of all, and probably not too important, at least to the lawyer, 
but is becoming increasingly important to the companies, is the factor 
of expense involved. It’s easy to say, ‘““Well, the medical examination is 
only $50.00 or maybe up to $200.00 or $250.00,” but when you multiply 
that by the number of claims and the number of files that are processed, 
it does amount to a substantial amount of money over a period of time. 

Secondly, the knack of approach is becoming quite a problem these 
days, and plaintiff attorneys are making a study of these defense doctors, 
so-called, and are cataloguing the defense doctors to a point where many 
times you will call your own doctor to the stand and they will have him 
catalogued to a point where you wish that you had never called him at 
all. 

They know more about him than you know, and all the cases he has 
testified in and exactly what he said, which does result in considerable 
embarrassment at times. 

Next, it’s almost impossible or at least difficult in many instances 
to determine early in the game what kind of medical examination is 
going to do the utmost good when you reach the trial of your case, 
whether you want an orthopedic examination or internist or proctologist 
or whatever you might want can’t always be determined by the claims 
man at the start, and often not by the lawyer until he has had the advan- 
tage of perhaps a deposition or other medical reports. The next thing 
that appears to me that should be given a lot of consideration in this 
matter of medical testimony is that generally speaking it’s at least the 
hope of the company and the trial lawyer that the doctor that is selected 
to make this examination is going to render a negative report or one as 
nearly negative as possible under the circumstances. 

If you stop for a moment and consider that in the light of the basic 
purpose of obtaining a medical examination you can see how some prob- 
lems would arise. 

Take an early medical that is being taken for the purpose of permitting 
the evaluation of the file, the establishment of reserve, and so on, and you 
are picking a doctor to make the examination who is going to give you as 
negative a report as possible, you are immediately perhaps fortifying your 
file in a respect, but on the other hand, you are getting into a misleading 
situation. 

You have in your file a negative report or one showing as little injury 
as possible, and the claims department evaluates it on that basis, a copy 
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of it goes to the home office, they look at it in the same way, and immed- 
iately you are faced with the problem of later on overcoming an evaluation 
that was more or less self-imposed upon this file in the early stages. 

Again, I think you should bear in mind at that point that the obtain- 
ing of such a defense medical examination often does no more than create 
a conflict at the time of the trial. 

You will have the opposing doctor and your doctor saying different 
things. 

If you have a target defendant in the case, the chances are they are 
going to resolve the conflict in favor of the plaintiff if you have a hand- 
picked doctor that they have been able to show is used for defense purposes, 
as against a treating or original examining doctor at an emergency hospital 
or something of that type. 

Likewise, it injects into the case, if you don’t have a target defendant, 
the thought at least that the defendant has enough financial responsibility 
to hire a doctor and apparently a high-priced doctor to come in and protect 
his interests, so you have the dual problem there with the selection of a 
doctor early in the game, then you reach the point finally that perhaps 
this defense doctor that you have selected finds something wrong with the 
individual. 

I think all of you have had defense doctors find things wrong that the 
plaintiff’s doctor didn’t find. 

Many times he finds muscle spasm or something which, if presented 
to a jury through the defense doctor’s mouth, carries many times the 
weight which it would carry if presented only through the plaintiff 
doctor’s mouth, and many times it’s impossible or difficult to avoid that 
being presented to the jury later on, particularly in the light of the current 
new discovery procedures in a state where your doctor's reports are easily 
available to the opposing side. 

Of course, we probably all have had the experience where you will 
start through your trial and you will find that you have the medical 
examination in your file, you are fortified, you feel pretty good about that, 
in case they call something you can counteract it with your medical. 

However, you find their independent doctor’s medical doesn’t hold 
up so well and you are doing pretty well in your cross-examination, the 
case looks real good and when you reach the end of it you don’t want to 
call your own doctor and you wish you didn’t have that and you are up 
against an experienced plaintiff’s counsel, and he hasn’t asked the client 
about defendant’s doctor, and you say a little prayer and slide on 
through and don’t call your doctor and it doesn’t come out he was 
examined, so you are in pretty good shape. 

However, in this state it was held’ an error for a trial court to sustain 
objections to the defendant’s attorney when called to the stand by the 
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plaintiff's lawyer to be asked the question whether he had an examination 
made of this person, and furthermore, that when there was such an 
examination made that the defense did not call him, and the plaintiff was 
entitled to a continuance of the case in order to permit the plaintiff himself 
to call the defendant’s doctor. 

I have several suggestions that might be helpful in this approach. 

In the first place, obviously, you should stress with your companies 
and their claim departments, the obtaining of all the plaintiff's medical 
records, and records of examination as early in the proceeding as possible. 
There are several methods by which that can be done. If you make the 
approach to them with the idea that, “Well, you don’t want to get a 
defense medical examination if you can avoid it if their doctor is an honest 
solid citizen, and you can see a copy of his report, why, perhaps you can 
form an evaluation on that,’’ and so many times you can pry one loose 
that way, and then with the new discovery procedures, they make it 
easier and easier to obtain every bit of medical evidence that the other 
side can make available, so I think you can get all that at the beginning, 
and having obtained all that, give it a careful analysis, looking particularly 
to who is this plaintiff's doctor, who are you going to be faced with later, 
is he a practitioner in the community who is respected and a good treating 
doctor, did he obtain a good result or just use up the medical pay and 
treat a lot of symptoms rather than injury. 

If you find that he is a solid doctor with a good reputation, there is 
no reason why you can’t rely to a large extent upon his conclusions and 
results of his treatment. 

Bear in mind, that as the opposing counsel, in cross-examining you 
have a certain amount of psychology on your side there, because that type 
of doctor is going to be proud of his handiwork, he is not going to want 
to invite malpractice litigation, and I think with careful cross-examination 
you can get a great deal of favorable testimony from that type of doctor. 
Of course, what we are all afraid of and what many of the claim depart- 
ments are afraid of are the so-called build-up doctors, where the attorney 
selects a doctor and he uses up the medical pay and treats the complaint 
and that goes on and on and so we wonder how we are going to counteract 
that. 

Well, by getting the reports early in the business you are at least 
prepared as to what type of a doctor you are faced with, whether you 
are going to be faced with a type that wants to get the person back on his 
feet or the one that does not want to get him back on his feet. If you are 
faced with the latter type of doctor, then it may become proper at a 
certain stage of the proceeding to seek a defense medical examination of 
some type. The question then comes up whether you should just go out 
and have the same routine examination made that you do under other 
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circumstances, or whether perhaps it’s better for you to let the matter 
get into court and possibly secure the services of a good radiologist from 
the staff of some hospital in the area to come in during recess or before 
court or after court and take a look at the X-rays and the material that 
is there and give you an opinion as to whether the curvature appears 
normal in that spine, or whether there is a reduction in the spaces, or 
whether it shows any evidence of injury at all. 

Also, something that used to be used more often than it is now, is 
the court appointed doctor. 

If, after all of this you are satisfied there is nothing wrong with that 
person, you can sometimes effectively gamble on a court appointed doctor. 

In summarizing, I think it’s good practice in many instances to avoid 
an early routine medical examination by a died-in-the-wool defense 
doctor. 

I think it’s advantageous to encourage the company and you yourself 
to obtain the complete medical records from the original emergency 
treatment right on down to the plaintiff’s own doctors and hospitalization 
and to use the defense medical examination a little more thoughtfully, 
carefully, and perhaps selectively than we have been using it in the past. 

* * * * 

JUDGE ST. CLAIR: We will now hear from Mr. Ely of Los Angeles 
on the subject of ‘Jury Argument.” 

Mr. WALTER ELy: I recall that in my law student days, which for 
some reason or other which I do not understand, our professors had a 
tendency to demean and deprecate the value of jury argument. 

The science was not emphasized. 

We were told that the days of forensic oratory had passed. We find 
no books as such on jury argument. We find chapters in books on trial 
tactics devoted to the subject. 

We don’t find entire books. 

The importance of summation is not completely comprehended by 
many, many people. Properly utilized, I would say that there is no more 
powerful weapon at the hands of the capable trial lawyer. If the issues 
are reasonably debatable, then he who is unable to exercise a reasonably 
competent degree of persuasion has a sure fate. 

We can stop and think of the power of words just for a moment 
and realize the importance of argument. Many times we are confronted 
with what may appear to be a hopeless cause. 

We only have to stop and think of times in history, even recently, 
when a whole paralyzed people were lifted up and sustained, fortified, 
and encouraged, and ennobled by nothing more than the power of words 
of its war-time leader. ; 

We read the speech of Darrow in the defense of Loeb and Leopold 
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when the world cried for the heads of these two young men, and we see 
that supreme advocate successful in an appeal to a judge. 

I see Clarence Hunt here from Long Beach whose partner, Joe Ball, 
is one of my most intimate friends, a great lawyer. Joe says that the 
night before he makes a jury argument he reads speeches of the great 
lawyers of the past. 

Why? 

Not to imitate, not to imitate the florid and ponderous style, but 
undoubtedly to reawaken in himself the knowledge of what can be done. 

I like to listen to a collection of records that I have of some of Winston 
Churchill’s remarks. 

We think about an argument and the few questions that occur; what 
shall I say, and how shall I say it? Those are the crucial questions. 

I can’t discuss what to say except in the most general terms. 

I shall discuss briefly how to say it. The important qualities of a 
trial lawyer from the time the examination of the prospective jurors 
begins until the end are the same in jury argument: ease of manner, nat- 
uralness, sincerity, humility. 

Touching briefly upon just those four, a man who doesn’t respect 
a jury shouldn’t be trying jury cases, in my judgment. I have always held 
that the collective judgment of twelve people on a matter involving every- 
day affairs ought to be, and I think, usually is better than the opinion of 
one person, even though that person be a judge. 

When a lawyer arises to address a jury he should think first of every 
juror as far as the determination of the issues of that particular case is 
concerned. 

A subject of a sovereign does not tell a sovereign what to do. He 
supplicates, he importunes, and if a lawyer realizes that each juror, the 
collective jury, holds within its power the determination of his client's 
cause, then he must be humble, and the jury will sense that the lawyer 
respects it. 

However much of a scoundrel an individual may be in his private 
life, it seems to me from my experience that he tries in his own way to 
rise to the challenge and the responsibility and the obligation that is his 
when he takes the jury box. 

He wants to do the right thing. 

I spoke of ease of mind for this reason: The advocate is sure to fail if 
he tries to imitate anyone else. We all have our own ways of presenting 
things. The best way is the natural way. 

We win arguments in our private lives now and then in our own 
way, not by attempting to imitate anyone else. That brings to mind 
this, we profit by the arguments we lose in the trial of lawsuits. Perhaps 
as far as our domestic relations are concerned, and by analogy, we have 
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learned by experience that, when arguments arise, sometimes it’s best just 
to keep your mouth shut. It sometimes happens in the trial of a lawsuit. 

The argument in its structure consists, of course, of an introduction 
which should be almost memorized, because it gives the advocate the 
opportunity to establish a warm and personal contact with the people 
he is about to address. 

Then would follow a discussion of the law applicable to the case 
and I think that the law should be made to live, reasons for the develop- 
ment of certain principles should be explained, analogies should be drawn, 
discussion with respect to applying the evidence to the law as it is con- 
templated in our jurisdiction will be given to the jury. 

The lawyer should talk in the simplest terms, and I don’t mean to 
say that he shouldn’t use words of power. Going back to Churchill a 
moment when he said, ‘‘Behind the armies and fleets of Britain and France 
lie a group of battered states and bludgeoned races,’’ there isn’t a word 
that wouldn’t be understood by the simplest dock worker in the British 
Isles, but analyze the sentence, “Battered states and bludgeoned races,” 
the words of power, “‘battered,”” ““bludgeoned.” 

Then, the experience in a lawsuit of a lawyer who says, ““Well, how 
long, Doctor, did she continue to suffer pain?” 

How much better would it be for the question of the doctor, “How 
much longer was she required from a medical standpoint to endure this 
torment?”’ 

You say, if you are trying a plaintiff’s case, ““What was your state of 
health before this accident?” 

Isn’t it better to say, “What was the state of your health before this 
tragedy occurred?” 

Even words—I think- now of “‘hate’’ as a word. Think of the shades 
and variations, loathe, detest, despise, scorn. You scorn a person, you 
despise injustice, you detest a charlatan. Simple words, clearly under- 
standable, but words of power, like a powder charge in our language. 

One general proposition: Do not attempt to meet an adversary in a 
courtroom in an art or position in which he clearly excels. Do not attack 
the strength of the opposition, if indeed it is a strength. Advocate your 
own strength. Attack the opponent’s weaknesses, for if you attack a real 
strength, you do three things. First, you don’t help yourself. Secondly, 
you emphasize the strength of the opposition, and thirdly, you cast doubt 
upon the integrity of your own case. 

From start to finish, the lawyer’s job ought to convey the impression 
to that jury that he is a man of integrity and that he enters that courtroom 
as an officer of the court, aiding and abetting, to the end that, however the 


chips fall, justice and only justice should be done. 
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JUDGE ST. CLAIR: Mr. McKelvy will now talk on the ‘“‘New Approach 
to Insurance Litigation.” 

Mr. W. R. McKELvy: In this fast moving day of enlightened public 
opinion, it is appropriate that we pause for the purpose of briefly analyz- 
ing the so-called new approach to that type of litigation which is consum- 
ing most of the modern court’s time. In doing so we lay no claim to 
having the ability to draw a well defined line between the new and the old. 
Perhaps there is no such line. History reflects the fact that inherent in the 
very principle of evolution is the blending of the new with the old. We 
often refer to new court rules that were actually creatures of statute some 
years ago. This is true of pre-trial oral examination in many jurisdictions. 
Extensive use of pre-trial procedure is of relatively recent origin. This 
procedure has materially contributed to the new approach to insurance 
litigation. 

In attempting to analyze my subject I failed to come up with a clear- 
cut answer to the question put to myself, ““What is the new approach?” 
There are many new approaches to insurance litigation. To generalize and 
to attempt to mention the new approach is difficult. A new approach from 
the defense standpoint is to face up to the situation whatever it may be, 
do our best to solve it, and having done all, stand. In spite of alarmists 
preaching the doctrine of our alleged archaic jury and court system, we 
submit that it is a good system, its feasibility being limited largely to the 
astuteness and imagination of those of us who work with it. Basically, 
we are safe in making this statement because we believe in the verity that 
the American public, including the jurors, basically believe in fair play 
and in allowing each side to have its turn at bat with the balls and strikes 
being called by a fair umpire. 

The new approaches we will discuss are not only new but in most 
instances improved. Newness in itself is not sufficient to stand the test of 
time. New improved methods or approaches in handling this type of 
litigation not only result in better service to our clients but are essential 
in order to make the so-called archaic jury system workable. 

These become manifest immediately upon the assignment of an in- 
surance case to a defense lawyer. Much credit is due our clients on de- 
veloping several of these new ideas. Generally, the modern insurance com- 
pany desires that its counsel forthwith upon receipt of a file give the client 
the benefit of his thinking at that time. His judgment is then limited to 
the investigation. This cannot have the value that it will have after pre- 
trial procedures have been employed. Insurance companies want to know 
the bad as well as the good. This for reserve reasons and for the further 
reason that modern thinking does not include a storklike attitude when 
the client is faced with a bad case. Primarily, with some exceptions, we 
would say that a most outstanding new view of this type of litigation is 
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that the company wants the case expedited to a conclusion at the earliest 
possible date, whether by settlement or trial. 

With this objective in mind, pleadings must be settled by keeping 
them simple, clear and concise. Brevity is desirable but not always possible. 
Thoroughness and a proper framing of the issues should not be sacrificed 
for the mere sake of brevity. We may or may not be justified in making a 
time consuming motion against the usual conclusions and evidentiary mat- 
ters found in the complaint. Admissions, denials and affirmative allegations 
should be prepared so that the issues are limited to the fullest extent con- 
sistent with the client’s rights. 

We recently reviewed a complaint which limited itself, so far as a 
description of the plaintiff’s injuries was concerned, to a reference to an 
exhibit attached to the complaint. The exhibit was a copy of the attending 
physician’s report. This complaint was vulnerable to a motion raising 
the objection that it was evidentiary. Acting upon the assumption that 
the trial court will not include the medical report in the jury instructions 
because it is a part of the complaint, we made no attack upon it. We re- 
frain from commenting as to the desirability of such practice except to 
admit that the defendant was fully advised of the plaintiff's claim on this 
issue. 


The many tools available for pre-trial work are well known to you. 
Sufficient to refer now to rights to oral examination, written interrogatories, 
demands for documents, learning of the other side’s witnesses, and last, 
but not least, a decision must be made as to the possible use of a motion 
for summary judgment or motion for judgment on the pleadings. The 
motion for summary judgment, we submit, marks one of the most pro- 
gressive steps taken by the courts in recent years. If used properly, it gives 
the court in some instances an opportunity to decide a case without a long 
and expensive trial. It appeals to clients and should appeal to lawyers and 
judges. 

Assuming that all of the pre-trial aids have been employed and the 
case is still unsettled, it must then be re-evaluated from the standpoint of 
liability and damages. At this stage, the litigation may be appraised as 
accurately as the day before the trial, subject to two possible exceptions: 
First, the physical condition of the claimant may change before trial; and 
second, the facts as to the particular jury panel that will try the case may 
not yet be available. 

We have observed that the practice of admitting liability has become 
more common in recent years whether this be due to the nature of the 
litigation, boldness of defense counsel or for other reasons. The fairness 
manifested in conceding liability is not ordinarily lost upon the jury. A 
number of elements must be considered in making this decision included 
in which are, the nature of the liability and particularly whether it was 
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aggravated, extent of the injuries, whether or not there is an exaggerated 
prayer for damages, personality of the parties, and whether or not the 
assured in the event of limited coverage will agree in writing to such a 
procedure. Ordinarily, a final decision on admission of liability by the 
defendant cannot properly be made until the day of the trial. The nature 
of the jury panel, the type of court before which the case is to be tried 
should be known before making such a decision. 


We are aware of no new approaches to be employed in evaluating a 
case except a recognition of the ever changing purchasing power of the 
dollar. Much has been said about the various rules of thumb used in 
fixing the value of a case. We question the extent of their value and believe 
that each case must be viewed independently, remembering at all times that 
no one’s judgment can be any better than the facts upon which it is based. 


Insurance companies realize that we are all abundantly endowed with 
hindsight and not so generously with foresight. Everyone realizes that we 
guess wrong as to the outcome of litigation. The objective is to make 
these occasions as few as possible; otherwise, we may find ourselves short 
of clients. 

In finally evaluating a case, the modern approach is to evaluate it frankly 
and fairly without being unduly impressed or persuaded by the modern 
techniques that may be employed against you. Brief reference to a few 
of these techniques will suffice. 

We did and still do hear much about demonstrative evidence. We have 
learned that that is a sword with two edges. The extent to which this 
evidence is used may be new but it has been used to some extent for many 
years and properly so if it is used to assist in proving a case and not for the 
purpose of inflaming a jury. 

When litigation has been properly evaluated and still must be litigated, 
our modern approach calls for our proceeding confidently with the trial 
in face of such things as the fact that the plaintiff is probably attempting 
to recover medical expenditures for the second or third time and that this 
fact is not ordinarily admissible; that you cannot ordinarily show that 
a verdict is free from income tax; that the jury will assume there is insur- 
ance; and that the defendant with financial means may be expected to pay 
more generously than the other defendant. Let us not be unduly critical 
of a jury that is unconsciously or even consciously allowing a higher ver- 
dict against a wealthy or corporate defendant when this thread is woven 
throughout all of our social, economic and political system. A sufficient 
illustration is a mere reference to the theory upon which federal income 
tax is imposed. We accept the fact today that juries assume there is insur- 
ance and nonetheless properly insist that this is not an issue and should not 
be referred to unnecessarily during a trial but a reference to insurance is 
not always fatal to the defendant’s cause. 
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As weighted against the foregoing elements with which you are con- 
fronted, we may be mindful and thankful that we have the privilege of 
defending the case before a jury which in most instances will be doing its 
best to arrive at a proper result; that demonstrative evidence is helpful as 
well as harmful to you; that some courts at least have been willing to keep 
the amount of the prayer from the jury; that some courts have held that 
the modern argument that pain and suffering is worth x-dollars per day 
is highly improper; that there is a fundamental American sense of fair 
play; that the modern methods or techniques in presenting plaintiffs’ cases 
so much feared at times often result in the tragedy that so frequently fol- 
lows in the wake of over-tried cases; and finally, we may be thankful that 
cases are generally decided, first, on facts, second, on the law, and third, 
on the manner of presentation. While juries may at times enjoy bickering 
and showmanship by advocates, they generally seek out the facts upon 
which to base their verdict. 

With all of these and other elements having been taken into considera- 
tion in deciding the value of his case, the defense lawyer may now proceed 
to trial with a light heart, a free conscience and an ever abiding faith in 
the jury system which will then be reflected as a confident but not flam- 
boyant approach. 

From the inception to the conclusion of a case the modern approach 
includes the handling of its various phases with dispatch. The old practice 
sometimes followed of fishing all streams or trying out multiple issues 
which are not material has to a large extent been abandoned. Our effort 
to simplify trials includes the limiting of evidence. Cumulative evidence 
has some value to a given point. Deciding how much cumulative evidence 
to present is the problem. If it is not decided by counsel, the court may 
decide it. If the court exercises this prerogative during the trial there is a 
danger of being caught with the best witness barred from the witness stand. 
Typical of such an instance is the not unfamiliar practice of federal courts 
in limiting the number of experts to be called by each party. 

At the risk of trespassing upon Mr. McInnis’s discussion pertaining 
to the defendant’s selection of a jury, we suggest that directness and brevity 
of the conduct of the voir dire is not only desirable but essential. Recent 
developments on this subject point to the fact that some courts are in- 
clined to deprive counsel of the right or privilege of a voir dire examination. 
Brevity in conducting this examination may discourage the courts from 
adopting this practice. 

An approach to be desired, whether we have attained it or not, is the 
submission of complete but short requested jury instructions. While it is 
necessary that the record for appeal must be preserved, it is also essential 
that a jury be advised of the law by the use of simple, brief and unlawyer 
like language. Efforts exerted to this end are directly reflected on the worka- 
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bility of the jury system. Post-trial visits with jurors indicate that efforts 
by counsel and the court directed to short, concise jury instructions have a 
direct, immediate and desirable effect on the success of the jury system. 

In framing the issues in our own mind and evaluating them for pur- 
poses of trial or settlement, the modern practitioner makes every effort to 
see the case as objectively as possible. The ability to see the other fellow’s 
side of the case is to some degree a modern approach. We are not unmindful 
of the fact that we are all human and prone to see only our side of the case. 
Sometimes we are confronted with a plaintiff's lawyer who makes such 
unreasonable demands that there is no alternative but to proceed to trial. 
We are in some instances met with the thinking of an insurance defense 
man who believes. every claimant is dishonest. When confronted with 
either of these extremes, we have more reason to exert every effort to see 
the other fellow’s side of the case which does not come naturally. Let it 
not be said that the poet referred to us when he said: 


“T never listen, I never read, 

To study and think, I do not need. 

I know the answers all along, 

And the other fellow is always wrong.” 


We hasten to agree with you that this poem could not possibly apply to 
present company but we can wish that it would not so frequently apply 
to our brethren. When we speak of viewing things objectively, we are 
reminded of the following remarks made by Judge Cardozo: 


““‘We may try to see things as objectively as we please. Nonetheless, 
we can never see them with any eyes except our own. To that test we 
are all brought . . . I have little hope that I will be able to state the 
formula which will rationalize this process for myself, much less for 
others.” 


Little wonder that we are unable to give you a formula for true objective 
thinking. 

At the risk of criticism which no trial lawyer can ever avoid, we sug- 
gest rather haphazardly other elements of the modern approach to insur- 
ance litigation that at one time would have and may even now shock the 
conservative defense lawyer and his insurance company client. If your 
client paid some medical bills and the plaintiff seeks to use that fact as an 
admission of liability, this may be used to your advantage. We recall a 
recent res ipsa loquitur case where an employee was suing his employer. 
The employer was so frugal that he had not bothered to buy employer's 
liability insurance although he was financially responsible. The plaintiff 
attempted to show the employer admitted liability by gratuitously fur- 
nishing medical and hospital aid to his employee. The plaintiff, having 
succeeded in advising the jury of this fact, forced us to present the argu- 
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ment that such an act on the part of the defendant was evidence of humane 
treatment rather than an admission of liability. We are convinced that 
this approach did much toward prompting a defense verdict in spite of the 
tes ipsa loquitur admonition given to that jury. The modern approach 
allows us to settle fearlessly with other claimants. While such a settle- 
ment may be admissible in evidence, ostensibly for the limited purpose 
of showing credibility, the fact that you settled other claims may help 
rather than hinder your cause. If the evidence is admitted for the limited 
purpose mentioned, counsel may be foreclosed from arguing it for any 
other purpose but the jury may nevertheless conclude that the defendant 
has been fair and no doubt has made a fair effort to settle with the plaintiff 
in the case on trial. 

A few years ago it would have been virtually impossible to convince 
the average home office of an insurance company that it would be good 
business to buy an injured person some form of transportation while the 
personal injury action was still pending. To do so even today would not 
be strictly following the rules but it may be wise to follow such a course. 


I recall a few years ago riding from Everett to Seattle with a seasoned 
adjuster. On this trip he stopped to talk with an old couple who had been 
seriously injured and their car destroyed by my friend’s negligent insured. 
I was invited into the home. I had nothing to do with the claim but 
listened to the friendly conversation between this adjuster and these claim- 
ants. When he had left the home, the adjuster invited me to offer any 
suggestions I might have toward handling the claims. I suggested that it 
was apparent from the conversation that the claimants’ biggest problem 
at the moment was being unable to get from their home to market and that 
the insurance company might do well to buy them a car forthwith. The 
adjuster immediately replied that such a thing was unheard of. When I 
countered with the query as to how the insurance company could be hurt 
in this case of clear liability, he admitted that he was somewhat hard put 
to come up with a valid answer. This resulted in making such a recom- 
mendation to the home office. That office was shocked and surprised at 
such a suggestion but finally passed the buck back to Seattle. A car was 
purchased. The adjuster ultimately settled the injury claims directly with 
the claimants. In the meantime, the claimants had full information that 
many lawyers in our area were willing to handle their case. 

Modern times and approaches point up the fact that the pendulum 
swings in our jury trends. There can be no serious complaint of this 
phenomena as long as the pendulum started from a plumb position. Never- 
theless, when we have applied the tools of the trade to the modern litigated 
insurance case, we generally find that either by way of settlement or trial 
a surprisingly fair result is obtained. “To come to such a conclusion so far 
as an adverse verdict is concerned frequently requires the lapse of time. 
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Generally, from that view we recognize the basic fairness of the result 
obtained. 

Not the least in the elements of the modern handling of insurance 
litigation is the fact that we are called upon by our clients to give a fairly 
detailed and accurate review of the history of the litigation. This is a 
pleasant assignment if you won, not quite so pleasant if you lost. We may 
be assured that this request made by the insurance company is not only a 
requirement natural to any client but is legitimate in that a company en- 
gaged in an insurance business is necessarily interested in the future. To 
put it another way, the company is asking for hindsight in order that it 
may exercise foresight. Obviously, such reports have their value to the 
companies to guide them in future action in that particular case, in similar 
cases, and probably to make it possible to estimate probable future experi- 
ence as bearing on the over-all picture of premium rates. 

We know of no workable formula that can be unequivocally applied 
to the question of coverage disclosure. During settlement negotiations it 
may or may not be material. Its importance during a trial is always present 
because of the chance of an excess verdict against the assured. If the insur- 
ance company and counsel exercise good judgment and good faith, there 
should be no excess recovery against the assured regardless of what hap- 
pened at the trial. This ever present danger encourages the insurance com- 
pany and its counsel to make a fair and professional appraisal of the case. 
We have observed several instances in recent years where insurance com- 
panies paid out the full amount of their limited coverage in order to protect 
the assured where the company would have taken a calculated risk had 
there been unlimited coverage. 

You may think we have portrayed an unrealistic picture in some re- 
spects from the defense point of view. As in all litigated disputes, we must 
stand on the record. Even if you do not agree with our conclusions, you 
will no doubt agree that some of the new approaches we have discussed, 
reflect improvement. Your right to disagree or object to our conclusions is 
inherent in our very thinking. Permit me to take refuge in the under- 
standable statement made by a frustrated witness: “Judge, I swore to tell 
the truth but every time I try, some lawyer objects.” 

We recommend no approach to litigation simply because it is new. It 
must be new and improved. If it lacks the latter element it will be rejected 
in the future. 

We may again take comfort by referring to these comments of Justice 
Cardozo: 

“T sometimes think that we worry ourselves overmuch about the en- 
during consequences of our errors. They may work a little confusion 
for a time. In the end, they will be modified or corrected or their 
teachings ignored. The future takes care of such things.” 
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JUDGE ST. CLAIR: Gentlemen, we will now have our question period. 

The first question is addressed to Mr. McInnis. 

Q. In your scrutiny of physical deformities of prospective jurors, 
don’t you feel the deformed are good defense jurors in the cases of plain- 
tiffs who show no physical effect from the injury, but claim bad perma- 
nent injuries? 

Mr. McINNIs: No, I don’t think so, because the same juror without 
his physical handicap would go the same way. I think that if you have a 
plaintiff who overplays his symptoms or whose medical proof doesn’t 
substantiate his claims, any juror is going to go against him, but if he 
comes with any sort of an injury at all, your handicapped juror is liable 
to assess that pain and suffering in his own eyes and it’s a gamble. Anytime 
you have to gamble on a juror, get rid of him. 

JUDGE ST. CLAIR: Now, I have a question of my own. 

Q. In your analysis of the judges and playing of the judges, didn’t 
it ever occur to you that the judge can analyze you too? 

Mr. McINNIs: That is why we demand juries. 

JUDGE ST. CLAIR: Another question addressed to Mr. McInnis: 

Q. In the racial picture, don’t you feel that in some religions or racial 
groups, the jurors of the same faith or race as plaintiff are inclined to be 
opposed to people of their own faith or race, or most critical of their own 
kind? 

Mr. McINNIs: I don’t know. It’s said that the same racial charac- 
teristics will favor their own race. I believe that to be true. The best ex- 
ample in the area I live in is that we have many persons of Italian or Irish 
descent. I think they go strong for their own type lawyer, a fellow who 
walks in the room named Casey does better with a fellow named Murphy 
on the jury than someone named Goldberg, and I don’t believe they are 
as hard on their own race, I think they favor them. 

Some religious groups, more than ever. Frankly, a defense lawyer 
doesn’t pry into that, you have to sense or feel that they are of a certain 
religion and act accordingly. 

As far as Christian Scientists are concerned, of course, if you can get 
a few of those on the jury, it never hurts, and I mean that literally, it never 
hurts. 

JUDGE ST. CLAIR: The next question is addressed to Mr. Bronson. 

Q. On your thought of holding back surprises, don’t you feel it’s a 
good idea sometimes to let the jury know when so-and-so testifies, he is 
lying, and you are prepared to prove it? 

Mr. BRONSON: I wouldn’t say that on opening statement, I would 
wait for the event. For one thing, supposing you don’t prove, as certain 
as you may be, that you can, but there is no more effective time for des- 
troying a witness than right in the midst of his testimony. That is the 
time to do it. 
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JUDGE ST. CLAIR: Well, I would like to ask a question of my own, Ed. 

Q. I am puzzled at it sitting there watching trial counsel. What do 
you think is the impact on the jury of failure to prove what you said you 
are going to prove in a fairly important point? 

Mr. BRONSON: Well, here in San Francisco the men we are meeting 
ninety-nine cases out of a hundred on the other side are very skilled and 
they will rub your nose in it until it pretty nearly comes off in their argu- 
ment. 

You will see them up there talking to the reporter and writing that 
opening statement up, and they will read it off and so on. I think the 
impact is rather devastating if it’s an important field of the case. 

JUDGE ST. CLAIR: The next question is addressed to Mr. Ely: 

Q. In a summation, to what extent, if at all, do you blame the build- 
up of the plaintiff's claims on the plaintiff's lawyer? 

Mr. ELy: Never. 

JUDGE ST. CLAIR: Do you consider it a good or bad approach? 

Mr. ELy: I think it’s a bad approach. I think that bearing in mind 
the powerful weapon that the final argument, the plaintiff’s closing argu- 
ment, can be, I shun any personal attack on a plaintiff’s lawyer. I may 
blame the doctor, but I think that an attack on the integrity of a lawyer 
is a dangerous practice. I know occasionally when I have a plaintiff’s case, 
I sure do like it if it’s directed to me. 

JUDGE ST. CLAIR: Well, it certainly makes life simpler for the trial 
judge if you would cut it out, I will tell you that. 

And now that I have you in a relatively captive audience, I would like 
to say on that matter of choosing juries that I am personally willing to let 
each lawyer talk to each juror a little bit, because I realize that you are 
trying to get to a personal basis with them, but I do urge you gentlemen on 
both sides not to abuse that privilege because that is what leads to, as Mr. 
McKelvy says, the judge taking over when the attorneys abuse that privi- 
lege of talking individually to each juror. 

Mr. Ey: I would like to ask Mr. McInnis a question. 

Q. What about the juror who is congenitally deformed, say, the un- 
fortunate humpbacked individual as compared to someone who may have 
suffered an injury in an accident? 

Mr. McINNIs: I think if you are able by observation to assure your- 
self that it’s congenital and not traumatic, he can stay on occasion, but I 
still dislike anyone who is not in good health up there. 

JUDGE ST. CLAIR: I would like to ask Mr. Ely a question with refer- 
ence to Churchill’s speeches. 

Q. If you have read his autobiography you would realize he spent in 
writing his speeches more time on the asides than he does on the speech. 
Do you follow that practice? 
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Mr. ELy: I don’t know, I don’t think I have much of a practice, Judge. 
I think that I never plan an argument other than the format. 

I try in my mind, not by making any notes, I never make reference to 
the notes during argument, at least to fix the limit or the horizon within 
the confines of which the picture will be drawn, but a lawyer should plan 
his argument as he plans the opening statement, and the selection of the 
jury, as John mentioned, from the time the case begins. 

He should be full of his case, he should have the feel of the case, he 
should be like Hamlet, he should suit the action to the words and the 
words to the action. 

The emotion that comes into an argument comes in without planning. 
A juror can see through artifice. He can see through a planned appeal. 

The argument, or the appeal to the emotion of a jury, is only effective 
if the emotion seems to lead and follow the intellect and the heart rather 
than to be planned as such. 

The whole theory of effective persuasion in my judgment is an extem- 
poraneous heart-to-heart talk with the people, looking them in the eye, 
reasoning, talking to the people, pleading with the people as if you were 
selling them a refrigerator or an automobile. 

It is a job of a salesman to sell a position or an idea to them on each 
respective issue and a salesman doesn’t come here with a memorized speech. 

JUDGE ST. CLAIR: Any questions from the floor? 

Mr. CuRTIS: This question perhaps would be more to you on the 
California Law, but I was wondering, Mr. Ely stated about asking whether 
the person was in good health before this tragedy and words of that kind, 
the question was this: 

In New York, where I come from, on objection, no judge would permit 
the use of such words, because it would be characterized as objectionable 
in form. 

Mr. ELy: That is right. Then you say, ““What was the state of your 
health before this happy event?”’ 

Mr. CuRTIS: Well, that may be, but after about three times the judge 
is going to stop that, isn’t he? 

Mr. ELy: Well, you are just sorry, you are trying the best you can, 
Judge. 

JUDGE ST. CLAIR: I don’t know about Los Angeles judges, but I 
know some San Francisco judges that know how to handle that. 

Mr. ELY: By what right would a judge have the right to stop a lawyer 
from using the word “‘tragic?’’ What is the difference if he uses the word 
‘“‘accident?’’ A lawyer’s job is to advocate his client’s position. To the 
client the event was a tragedy. It’s merely a word. 

QUESTION: It’s a conclusion, it’s a characterization. 

Mr. ELy: Is it any more a conclusion than accident? 
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Mr. CurTIs: I think that accident is objectionable. It should be 
occurrence. 

Mr. ELy: I wouldn’t mind getting into a legal discussion with you 
if the jury was there. 

QUESTION: Mr. Allport, do you find a good deal of pressure from the 
companies insisting that you do provide them with a medical from your 
side, because if you do, I would like to know how you then handle it? 

Mr. ALLPORT: Well, you are correct, there is a good deal of pressure 
for it, and don’t misunderstand me, every case I go into to try I don’t 
always have the situation that I would like to have. 

As a result of that pressure some of these companies will insist on it 
and my only approach here was that I think if they start thinking the other 
way a little bit and not only insist on it, it would end up perhaps in a better 
situation. 

One real good example that comes to my mind is that there is a doctor 
in Los Angeles who is eminently successful on the plaintiff's side of this 
litigation and as an advocate appears repeatedly for the plaintiff and I have 
personally had a couple of run-ins with him that weren’t pleasant. 

I opened a file the other day and found the medical examination ob- 
tained on behalf of the defense by my insurance company was by this per- 
ticular doctor I am referring to. 

Well, obviously it’s an impossible situation for me. I can’t get along 
with him under any circumstance and much less in a courtroom, but that 
is perhaps the extreme that you can run into, but it was a fact. 

I don’t think the companies actually oppose this so much as it takes 
a little selling, as Walter says, to get them to see that perhaps there are 
some advantages to not rushing in in the old method, they feel they are 
fortified if they have that examination, and even you as a lawyer no doubt 
do many, many times, you feel, well, at least nobody can criticize me be- 
cause I have got a medical examination and if things go wrong, why, I 
have done it the way everybody else is doing it, therefore I am in pretty 
good position. I think if you talk it up ahead of time and they understand 
what you are getting at, how you are doing it, the companies aren’t too 
prone to be critical of the approach. 

QUESTION: Mr. Allport, I agree with what you said with regard to 
not using medical examiners, but how do you prepare the court and the 
jury for the fact that you probably will not call your doctor? 

Do you say in your opening statement if you hadn’t examined you 
probably won't call him because the plaintiff's doctor, we understand, 
won’t find injuries, or how do you handle that when you know in advance 
if you don’t do something about it, the plaintiff’s lawyer is going to take 
your head off? 
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Mr. ALLPorT: I can’t tell in advance because I don’t know. I just 
keep quiet about it because if you are successful in the cross-examination 
of the plaintiff’s medical and it hasn’t hurt you, so to speak, why, then 
you don’t want to have to call him; if you are not, you may want to call 
him, so I don’t know ahead of time what I am going to do. 

QUESTION: Mr. McInnis, what do you think of a prospective juror 
who has been in an accident years past, and the effects of that accident have 
held up no permanent injury where there was no litigation as far as that 
juror was concerned? 

In other words, it may have been an injury with a transitory effect. 

Mr. McINNIS: We are permitted quite a leeway in our county in 
examination of jurors in spite of what Judge St. Clair says and we are 
not following the Federal Rules where the idea is to stamp out litigation, 
so it comes out in the questions of the jurors if they have previously had 
an accident or been injured, either on plaintiff's or defendant’s voir dire. 

If it comes out, invariably the plaintiff will ask was your case settled? 
It’s a stock question, and the fellow says yes or no. 

If they drop it there and you get your chance at him, bring it up 
casually and ask if he was satisfied with the outcome of his own experience 
and nine times out of ten you will get a truthful answer. 

If he says No, get rid of him. If he says Yes, keep him. 

Mr. ELy: I wanted to add one thing to what Johnny said about this 
medical business. Many of you people don’t know it, but I think Mr. 
Allport probably doesn’t call medical witnesses as often as most defense 
lawyers, but he wouldn’t tell you, but I can tell you the reason for it is 
that he usually enjoys outstanding success in his cross-examination of the 
plaintiff’s doctor. It’s been my experience in watching him over the years. 

There is one thing mentioned, someone had asked the question about 
countering some move, and Johnny mentioned in our jurisdiction the 
plaintiff is permitted to prove that he submitted himself for medical exami- 
nation by the defendant’s doctor of defendant’s choice. 

Our courts have even gone so far to hold that he can first prove that 
on rebuttal even though it always seems to me it doesn’t tend to rebutt 
anything, but the decision goes off on the theory it justifiably holds it to 
suppression of evidence. 

Now, from time to time when that has been proved I have found some 
success in the maneuver in getting up the medical report and saying, “Well, 
in view of the insinuation, I am suppressing evidence, if the foundation 
will be waived, I have a report here of my own doctor I would be glad for 
the jury to read.” 

Of course, usually the foundation is not waived. 

Mr. ALLPORT: You wouldn’t let me off that easy, Walter. 

Mr. ELy: I don’t know what I would do but we are looking always 
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for counter moves in these cases and it’s pretty tough developing an attack 
if there is some dispute in the medical unless you have something to counter 
it with. 

QUESTION: Mr. Allport and Mr. Ely, we have a problem down in 
Arkansas occasionally in our practice. 

In the case involving serious personal injuries, real bad injuries, how 
to contest liability, the problem of how to handle that on medical examina- 
tion, and in the summation to the juries, would you gentlemen give us the 
benefit of your thoughts on that? 

Mr. ELy: Well, I think seriously that is a problem. I think generally 
we can say this, that if the chances are seventy-five per cent that the de- 
fendant will win.on liability, then he ought to ignore the injury problem. 

I mean, like everything else, it’s a matter of sensitivity and feel and 
everything else that goes with jury trial, and if it’s around fifty per cent 
liability case, realizing the tremendous advantage the plaintiff has by 
reason of his injury and sympathetic appeal, I think that a lawyer owes 
it as a duty to the jury to meet all the issues head on and not stick his 
head in the sand, cross-examine doctors and discuss the matter of damages 
on the theory and following the explanation that it’s his duty to do so. 

Mr. ALLPORT: I think that is the case where you don’t want your 
own examination for sure and try to rely as best you can on a good stiff 
cross-examination of the plaintiff’s doctors, do everything you can in that 
way, and then you are not investigating the medical aspect too much by 
calling your own doctor. 

In addition to that, if you have any success with the plaintiff’s doctor 
on your cross-examination, minimize the injury as best you can and the 
importance of full liability. That way you are hitting them both without 
emphasizing the medical aspects. 

QUESTION: Perhaps the gentleman from Arkansas doesn’t have the 
same privilege we have in Illinois. I don’t know whether it’s true in other 
states. We are allowed instruction by arguing the question of damages. 
The defendant does not admit liability and we are allowed to talk about 
it in argument. Perhaps that would help if they could get that arrange- 
ment. 

QUESTION: How do you discuss the question of damages in a counter 
move to the mathematical approach that seems to have originated here on 
the west coast? 

Mr. ELy: Well, it hasn’t been easy. It hasn’t been easy in any event 
for me, because there is a lot of logic in the mathematical approach, at least 
from the layman’s standpoint. I think the defense bars actually avoid too 
much thought about it or enough thought about it. 

Of course, I feel this way, that every so-called catastrophe case which I 
represented a plaintiff in, I have been hurt by discussion of the present 
value of the dollar. 
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Many defense lawyers are afraid to discuss it, but most jurors don’t 
have much money put away, and when it’s explained to them, why, here 
is a lawyer talking about so many years, so much money a day, or so 
much money a month or week or minute, life isn’t lived that way, you 
people have worked and saved and struggled, you are here to administer 
this whole justice on the basis of your experience in life. 

Now, just take an example, he talks about a half a million dollars, 
let’s look at what $25,000.00 will do, invest it now at four per cent in 
any federal savings and loan association, it will bring in or say $50,000.00, 
$2,000.00 a year for life never having to work, how many of you people 
have that much money, and then at the end when life is all gone and heirs 
are yelling, known and unknown, who have no claim against this de- 
fendant, still would have the whole $50,000.00 if you gave that much, 
does that appeal to your sense of fair play and common justice in this 
community? 

The answer of course, is that in the evaluation of injuries as to the 
future earning capacity and future earning loss of earning capacity, present 
value is measured, but as to pain, discomfort and anxiety and mental and 
emotional distress, present value is not measured, that is the answer. 

FROM THE FLOOR: I don’t have a question and I don’t mean to dis- 
tract from what I think is an excellent presentation by our friend from 
Los Angeles, but I commend every man in this room that he read the 
recent New Jersey Supreme Court Opinion of Botta against Brunner. 

I don’t have the exact citation but it’s in the Atlantic Reporter, and 
in that case our Supreme Court discusses the law of practically every state 
in the Union and comes up with the conclusion that you can’t use the 
blackboard and can’t use mathematical calculations and I think that is 
the best way to treat it. 

Mr. McKELvy: 138 Atlantic 2nd, 713. 

FROM THE FLOOR: I believe that decision is limited to the question 
of pain and suffering as distinguished from loss of wages and future earn- 
ings. You can’t use the mathematical formula on the pain and suffering. 

QUESTION: You say there is an increased tendency to admit liability, 
particularly in rear end cases. Do you do that directly, or do you pussy- 
foot around and just not contest liability? 

Mr. McKELvy: My approach on that is two different ways. There 
may be reasons you can’t come right out and admit liability and it is 
perfectly possible and feasible to admit liability without saying so. 

In that instance you discuss it to the jury in such a way that they get 
the point, but if you are going to admit liability outright in order to 
avoid aggravated circumstances, let us say, then my own policy is to do it 
early in the game, even before the first question is asked the prospective 
juror and stop everybody right now. Otherwise, the court does not have 
a chance to protect you from the very thing you want to be protected 
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from, so I think there are two different things, and of course a lot of 
reasons why you can’t take the first course in some cases, but it’s mighty 
simple to argue the jury, in effect, say you are going to return a verdict 
not for the record but from the jury’s standpoint if you cannot actually 
admit liability on the record itself. 

QUESTION: Mr. Ely, in summation, how much importance do you 
attach to the judge’s charges or instructions and do you have an oppor- 
tunity here to go over them before summation and know what the judge 
is going to charge? 

Mr. ELy: Well, answering your first question, we do know what the 
instructions are to be. Of course, I have always felt instructions should 
come first before argument and some judges follow the practice in Cali- 
fornia instructing in advance of argument except for the concluding in- 
struction. Then the lawyer can say the court has told you this without 
having to say “I expect the court will tell you this,’’ to then discuss the 
law. I think the jurors try to follow the instructions of the court, I am 
sure they do. I think they are sometimes lost, and for that reason I think 
the argument is so important in dealing with those particular matters of 
law that are fundamental and are crucial in the case. 

I think those points of law, whether the judge has already instructed 
or whether he is going to instruct, should contributory negligence, ordi- 
nary injury case, and that sort of thing, Vehicle Code provision, that 
favor your position, should be explained carefully, the jury asked if they 
forget everything else to remember this part of the court’s instructions, so 
that when the court does instruct that it will somehow remember that is 
what the lawyer was talking about. Our jurors have the right, and I 
know they pay attention to instructions because in case after case I have 
seen them come back and ask them to read certain instructions; juror’s try 
to do their duty, and many times right is not obtained by judgment because 
the lawyer has not taken the care to point out in sufficient clarity the law 
on which he relies. 

JUDGE ST. CLAIR: I might say that in California in the Penal Code, 
Criminal Cases, it’s permissible to give the jury the written instructions, 
and they may take them into the jury room. 

This is a reversible error to do in civil cases, and in my experience in 
the criminal court, I have used that device many times, and never yet have 
I found that it confused the jury. 

I found they were interested in the instructions and I am sure they are 
in the civil actions, too. 

FROM THE FLOOR: In New York the usual practice is for the court 
after the argument to charge the jury, and then when he has completed 
charging the jury, he then calls for exceptions or any further charges, and 
unless it’s an unusual circumstance or rule of the judge himself, the at- 
torney does not have the opportunity to present a request for a charge and 
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have a ruling on it prior to the judge’s charge to the jury or prior to argu- 
ment. 

JUDGE ST. CLAIR: Well, our statute requires that proposed instruc- 
tions be given at the start of the trial. 

FROM THE FLOOR: I had that experience recently in a railroad case 
involving a low bridge and had the court agreed to the issue that the bridge 
was an obstruction on the highway. It was not an issue, the only issue 
was the failure to warn and he thought it was the most unusual because 
I wanted a ruling on it before I argued to the jury, and after arguing on 
that point his first instruction was, if you find this was an unlawful ob- 
struction, it was the duty of the railroad to remove it, so I got hurt by 
getting the prior ruling and having the judge change his mind afterwards. 

QUESTION: There seems to be a growing tendency down in our part 
of the country in the San Joaquin Valley for the judges to restrict the 
counsel upon their voir dire and prevent them from asking any questions 
pertaining to possible instructions that the court will give or any problems 
of law connected with any possible instructions, and furthermore, upon 
summation to prevent counsel from commenting upon any anticipated 
instructions that the court may give or any instructions that sometimes 
in a case where the court has given instructions beforehand to restrict 
counsel from commenting, at least to any considerable length, upon the 
instructions, and attempt to apply the facts to the instructions, and so 
forth. That seems to me, of course, is a very horrible tendency, and I was 
wondering if anyone here has any disposition to make any comment upon 
that or what the reaction of counsel should be in the course of argument 
if he feels that the court is unduly restricting him in commenting upon 
things he thinks are a proper subject of comment? 

JUDGE ST. CLAIR: Well, I will comment on that, the first half, the 
matter on voir dire, I don’t permit counsel to go into the law with 
prospective jurors, because I have found that it just hopelessly compli- 
cates things, but I think the practice in San Francisco is most of the 
counsel argue the law to the jury. 

Mr. BRONSON: I don’t see how the judge can stop you from that. 
I mean, your advocacy, the whole case is made up of fact and law. 

My experience sometime ago now, going up to Novato where they 
do instruct before your argument, and first you think it’s wonderful be- 
cause it gives you all the liberality and you read to the jury in your 
argument this instruction and that instruction stating it precisely as the 
judge did, and then make your argument on it relating to the facts, but 
down there in the Valley I don’t see on what basis any judge could tell 
counsel that he can’t comment on the law that applies to this case, and 
then relating his facts to it. 














‘Family Compensation— Why and How” 


By B. G. GOTTEMOELLER* 


i THE END OF WORLD WAR I, the horse and 
buggy days were over and the automobile had gone into mass production. 
Many people were being injured and killed in highway accidents. 
Often the motorist involved was uninsured and financially irresponsible. 
The problem of the uncompensated highway accident victim followed 
in the wake of rapidly increasing number of vehicles. 


The first attempt to solve this problem was the Massachusetts Com- 
pulsory Automobile Liability Insurance Act, which went into effect 
on January 1, 1927. All other states eventually adopted some form of 
financial responsibility law. These laws did not, however, accomplish 
their purpose of eliminating the reckless and financially irresponsible 
driver from the highway. 

In an effort to solve the problem of the uncompensated highway 
accident victim in the most effective manner, Nationwide Insurance Com- 
pany in 1956 developed and introduced in Maryland and Delaware the 
Alternative Compensation Coverage. The name was changed to Family 
Compensation Coverage, when it was introduced in a number of other 
states on January 1, 1958. 

The basic concept of the coverage is to offer the claimant the alterna- 
tive of accepting payment for injuries under a schedule of benefits or 
pursuing his legal rights under the law of negligence. This approach 








* Director of Claims Policies, Nationwide Mutual Insurance Company, Columbus, 
Ohio. s 


[Past President J. Harry LaBrum in his address, ‘“Time for Action,’’ at our convention 
in San Francisco and which was printed in the Fall, 1958 issue of the QUARTERLY, 
alluded to a type of family benefit coverage being offered by one insurance company as an 
answer to demands for legislative action to compensate motor vehicle accident victims. 
In the belief that our members would like a fuller discussion of this new coverage, we 
present this article by Mr. Gottemoeller, whose company is offering this type of insurance 
in conjunction with one of its automobile liability policies. The convening of forty-three 
State Legislatures this month makes this subject most timely. The new Governor of 
California, in his inaugural address to the Legislature, advocated establishing an Automobile 
Accident Commission to make awards in automobile accident cases.—Ed. ] 
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was taken because we feel that it is imperative to preserve the negligence 
system in the automobile accident field, and that a compulsory compensa- 
tion system be avoided. No mandatory schedule of benefits can be devised 
which would be fair to all accident victims. The Family Compensation 
Coverage is intended only to provide some measure of compensation to 
those victims who would remain uncompensated under the laws of negli- 
gence. It is intended to supplement the negligence system. Economic loss 
to accident victims which is totally unsatisfied gives rise to demands for 
a system of compulsory compensation. Family Compensation fills the 
gap which is not covered by Compulsory Insurance, Family Protection 
Coverage and Unsatisfied Judgment Fund laws. 

If the negligence system were abolished and operators relieved of 
all liability, there would be little incentive for safe driving. The fre- 
quency and severity of highway accidents would climb. Therefore, 
operators of motor vehicles upon the highways must be held legally 
responsible for economic loss through their negligent acts and basically 
the law of negligence must continue as the law of the land governing 
highway accidents. 

The public, however, is demanding protection against economic loss 
resulting from highway accidents, and the problem of the uncompen- 
sated victim must be solved. When the legislature acts on Compulsory 
Insurance, Unsatisfied Judgment Funds or any other matter, it is be- 
cause of public demand. Imagination and vision on the part of the 
insurance industry to solve the uncompensated highway accident victim 
problem is necessary in order to still the public demand for Compulsory 
Insurance, Unsatisfied Judgment Funds, Compulsory Compensation and 
ultimately monopolistic state funds for automobile accident victims. 


The Family Compensation Coverage has been included in Nation- 
wide’s Century Policy as Coverage D (1) and D (2). The schedule of 
benefits provides for payment up to $2,000 for all reasonable expenses for 
medical, dental or surgical treatment, ambulance, hospital, professional 
nursing and prosthetic devices incurred within one year following the 
accident. It also provides indemnity for total disability requiring contin- 
uous house confinement within 180 days after the accident at the rate 
of $2.50 per day for any person under 18 years of age and $5 per day 
above age 18. The death benefit is $2,000 for persons under age 18 and 
$5,000 above that age. 

To whom are benefits payable under Coverage D(1)? Subject to 
the execution of a complete release of the liability of the Company and 
the persons entitled to the protection of the policy under the Bodily 
Injury Coverage, but irrespective of such liability, any person, including 
the policyholder, spouse and relatives of either who are residents of his 
household, injured or killed by any accident arising out of 
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A. The ownership, maintenance or use of the described automobile by 
1. The policyholder 
2. Any resident of his household 
3. Any person or organization legally responsible provided the 

actual use was with the permission of the policyholder or 
spouse. 

B. The coverage also follows the use of other land motor vehicles 
on the same basis as the operation of such vehicles is covered by 
the Bodily Injury Liability Coverage. 

This is basically an extension of the Bodily Injury Liability Coverage 

to include Family Compensation benefits as an alternate remedy. A 
covenant not to sue or a joint tort feasor release, other than a general 
release, is used in order to preserve the rights of the claimant against 
another third party. 

To whom are benefits payable under Coverage D (2)? The policy- 
holder and while residents of his household, his spouse and the rela- 
tives of either when 

A. Struck by any land motor vehicle. 

B. While in or upon, entering or alighting from any other land motor 
vehicle except one owned for more than 30 days by any person 
who is an insured under this coverage. 

This is simply an extension of Division 2 of the Medical Payments Cover- 
age to include Family Compensation benefits. 

What are the limitations and exclusions applicable to this coverage? 


A. Payments to or for the benefit of any pesron shall discharge all 
liability of the Company to that person for Family Compensa- 
tion Insurance under this or any other policy. 


B. There is no liability to anyone who has 
1. Failed to execute a complete release of the liability of the 
Company and the insured within 15 months of the date of 
the accident. 
2. Executed any other release of the liability of the insured. 


3. Filed suit against the insured. 


C. Any employee while engaged in the employment of an insured 
if benefits are payable under any Workmen’s Compensation law 
is not covered. 


D. Certain basic exclusions in the policy such as the described auto- 
mobile or other land motor vehicle being used as a public or livery 
conveyance and the intentional acts exclusion are also applicable. 
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When an accident is reported, the claim is always assigned to a 
field adjuster. The coverage is explained to the claimant, and he is given 
a form which explains his right to make an election, either to take com- 
pensation according to the schedule of benefits, or to pursue his claim 
at law. He has up to 15 months in which to make his decision. In the 
great majority of cases, a decision is made promptly either to accept or 
to reject compensation. If compensation is accepted, the appropriate re- 
lease or covenant not to sue is obtained in consideration of payments 
according to the schedule. Payments are then made for medical expenses 
as the bills are presented and for disability every 30 days by the field 
adjuster. 

On claims involving insureds who do not have a third party action 
against anyone entitled to protection under the Bodily Injury Liability 
Coverage, a proof of claim is field by the insured. Payments are then 
made to the insured in accordance with the schedule of benefits. Such 
insureds are also free to pursue their rights at law against a third party. 

Experience to date has shown that 75% of the payments made under 
Family Compensation have been to or for the benefit of named insureds 
and relatives who are residents of their household. This has resulted in 
a very favorable policyholder reaction to this coverage. 

In states where there is a guest law, a covenant not to sue is taken 
from passengers in the insured’s car, thus preserving their rights against 
a third party. For claims involving third party infants, a release and 
indemnity agreement signed by the parents is taken. 

What have been the results to date? From a sales standpoint, the 
public has been receptive. The latest available statistics indicate that 
approximately 60% of new business written includes Family Compensa- 
tion Coverage. This indicates that the public is willing to pay a premium 
for coverage which will provide a schedule of benefits to injured persons 
regardless of liability. 

What has been the degree of acceptance by third parties who have 
a right of election? A study of 416 claims incurred in Maryland and 
Delaware between March 1, 1956 and July 1, 1957 produced the 
following results—Family Compensation accepted, 23%; rejected, 63%; 
closed without payment, 14%. These figures are not final as 91 of the 
claims were still pending, but a review of the files indicates that the 
final results will not vary much from the percentages indicated. It may 
thus be concluded that third party claimants will elect to accept com- 
pensation in nearly 25% of all claims. 

We have found that it is a good public relations coverage. As an 
example, we had one case involving fatal injuries to an 8-year-old boy 
who ran into the side of our policyholder’s car. While the policyholder 
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did not feel in any way negligent, the fact that we were able to pay 
$2,000 under the Family Compensation Coverage was very pleasing 
to him, because he felt very badly about the accident. 

What about the future outlook for this coverage? Is the Family Com- 
pensation Coverage a threat to the negligence system? Our answer is 
an emphatic “‘no,’’ and in fact the contrary should result. The clamor 
for a compensation system arises because of unpaid medical and hospital 
bills when recovery cannot be made under the laws of negligence. This 
pressure is removed by a voluntary plan of private insurance paying such 
bills up to amount provided for by the schedule regardless of liability. 
At the same time it leaves open the right of recovery under the laws 
of negligence in cases where legal liability can be established, and the 
claimant elects to follow that course rather than take payment under 
the schedule of benefits. 

The charge has also been made that payment of claims regardless 
of liability is socialistic and is a product of misguided do-gooders. What 
is more socialistic than the assumption of medical and hospital bills by 
governmental agencies as now happens in the case of many accident vic- 
tims? It is only another step for the government to take over completely. 

What is the real threat to the negligence system? The real threat 
to this system arises from faulty administration in two areas: 1) excessive 
verdicts in otherwise meritorious cases, and 2) the build-up of non- 
existent or minor injuries into claims which result in settlements or ver- 
dicts of usually $250 to $1500. 

First, as to excessive verdicts, it has been our observation that if facts 
are properly presented by lawyers on both sides and the court properly 
instructs as to the law applicable, the jury in practically all cases arrives 
at a fair and just verdict. 

Demonstrative evidence is often used to the extent that undue weight 
is placed on facts, even to the extent of arousing passion and prejuidice 
on the part of the jury. A lawyer must represent his client to the maxi- 
mum degree of effectiveness, but it should be within the confines of bring- 
ing out only the true facts, and then leave it to the jury as to the weight 
to be given to the facts. Jurors are intelligent citizens and are capable 
of properly weighing facts without being cast in the role of witnessing a 
dramatic performance and thus be swayed from the exercise of good 
judgment. Actually, the frequency of excessive verdicts is very small, 
and considered by themselves, probably would not greatly affect over- 
all cost. The publicity given to such verdicts, however, results in a gradual 
rise in the level of settlement values. It is a constant battle for a claims 
manager not to permit fear of high verdicts to inflate the value of liability 
claims, no only in his own mind, but also the field adjuster. 
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What is the answer to the high verdict? You are all aware of the 
NACCA tactics to over-dramatize by use of the black board and figuring 
down to the minute on amount for pain and suffering. More thought 
should be given as to what is best for the claimant, from the standpoint 
of the amount of money he actually needs to give him maximum benefits. 
Money is worth only what it will do for the injured person. Serious 
disability, such as paraplegics and amputees, can through rehabilitation 
and use of prosthetic devices be restored to a highly useful life. Perhaps 
more thought to how much money, including the investment return if 
properly invested, is actually necessary to restore the claimant to the 
highest degree of recovery rather than only the amount of the award 
should be given paramount consideration. 

As to the build-up case, because of the high frequency, such cases pose 
a far more serious threat to the negligence system than the so-called jumbo 
or excessive verdict cases. There are literally thousands of these cases for 
every one of so-called headline cases. 

During the past year we reviewed a number of claim files in several of 
our regional offices involving large metropolitan areas. It is shocking 
to see case after case involving less than $100 damage to both vehicles, 
and in some cases, no damage; result in Bodily Injury claims for alleged 
back or neck injuries. On this type of case, a summons is often the first 
notice the Company receives, as suit is filed within a day or two after the 
accident. In fact, one study indicated that about 25% of the law suits 
were filed before our insured had been able to report the accident to his 
agent or to the Company. While there are real injuries in some of these 
cases, in the great majority there was no indication of bodily injury at 
the time of the accident. 

Here is an example of a typical case. This is the standard wording 
in plaintiff's complaints as to injuries—‘“That by reason of the negli- 
gence of the defendant aforesaid, the plaintiff received grave bodily in- 
juries; he became sick, sore, lame, wounded and disabled and so remains; 
that he has been and will be for a long time to come prevented from 
attending to his usual duties; that his earning capacity has been perma- 
nently impaired; that he was otherwise injured permanently externally 
and internally all to his damage in the sum of $20,000.” 

We are denied a medical examination for at least three to four months 
and sometimes longer. When the claimant finally submits to an exami- 
nation, the findings are entirely negative and our examiner is forced to 
the conclusion that the claimant may have been injured as alleged al- 
though no objective findings are present, and there is no evidence of any 
disability whatsoever at this time. 

If there is some negligence on the part of the insured, the claims man 
is faced with the problem of making the best settlement he can or try 
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a law suit. If demands are reasonable, a settlement is made, but if the 
demands continue to be unreasonable, or liability is non-existent or very 
questionable, he may decide to try the case. Here is where he encounters 
another obstacle, for many times judges exert pressure on defendants to 
make payment regardless of the merits of the plaintiff's case. Is not 
the defendant entitled to his day in court? 

It is truly alarming to see the many thousands of dollars go down 
the drain on spurious claims of this type. While it may be only a few 
hundred dollars on some cases, the total dollars involved is a tremendous 
amount, because of the high frequency of such claims in metropolitan 
areas. Ten years ago when the damage to the automobiles involved in 
an accident was less than $100, a Bodily Injury Liability claim was rare 
on the part of operators or occupants of such vehicles. Insurance rates 
have been forced up by the high number of this class of claims, and the 
real threat to the negligence system is in this area. 

Can we say there is nothing wrong with the administration of a 
system which permits such inequitable results? Unless the insurance 
industry, the Bar Associations, the courts and the NACCA organization 
can come up with a solution to the high verdict and build-up cases, in- 
surance rates will continue to climb. The clamor from the public for 
compulsory compensation and elimination of the negligence system will 
gain in volume. 

Not all bodily injury liability claims are excessive. Many claims are 
handled direct with claimants and with attorneys where honest demands 
result in prompt, fair and equitable settlements. If there is an honest 
difference of opinion as to the facts and the liability, the courts should 
be available to resolve such disputes. 

We feel that Family Compensation Coverage, while a radical depar- 
ture from the practice of payment to third parties based on legal liability 
only, is an effective supplement to the negligence system. By providing 
a means for some compensation regardless of liability, at lower over-all 
loss cost and expense to the policyholder, we feel that it is an effective 
answer to the demand for compulsory compensation and ultimately State 


Funds. 





B. G. Gottemoeller 
Author 


Judgeships 


We are pleased to announce that the following members have been 
elevated to the Bench. To them we send our congratulations and best 
wishes: 

CLEL GEORGETTA 
Judge. District Court 
Reno, Nevada 


REID S. MOULE 
Judge, Supreme Court 


Buffalo, New York 


ARTHUR J. STANLEY, JR. 
U. S. District Judge 
Kansas City, Kansas 


FREDERICK M. VAN SICKLEN 
Judge, Municipal Court 
Alameda Judicial District 
Alameda, California 


STERRY R. WATERMAN 
U. S. Circuit Judge 


St. Johnsbury, ‘Vermont 
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Word has been received of the deaths of the following mem- 
bers, to whose families and associates we send our belated sym- 


pathies: 


GREGORY BRILLIANT, Los Angeles, California 


B. J. GODDARD, Klamath Falls, Oregon 


PEARCE C. RODEY, Albuquerque, New Mexico 





